CHAPTER VII

PERSONNEL ADMINISTRATION
Gary E. Friedman
FEDERAL LAWS
TitleVII
Coverage

Title VII of the Civil Rights Act of 1964 covers dl municpdities that have “fifteen or more
employees for each working day in each of twenty or more caendar weeks in the current or
preceding calendar year.”**® A charge of discrimination under Title VII may be filed by or on behdf
of any “individul employed by an employer”®*® or employment gpplicant. Independent contractors
are not covered, but the didtinction between an employee and an independent contractor is not
dways clear. Among the determining factors are the degree of the dleged employer’s right to
control the manner in which work is to be done, the individud’s opportunity for profit or loss, and
whether the service rendered requires a specid kill.

Prohibited Conduct

Title VII forbids discrimination in hiring, firing, compensation, terms, conditions, or privileges of
employment on the basis of race, color, rdigion, sex, pregnancy, or nationd origin. Title VII aso
mekes it unlawful for a municipdity to limit, segregate, or classify employees or applicants for
employment in any way that tends to restrict employment opportunities or status because of race,
color, rdigion, pregnancy, sex, or naiond origin** Furthermore, it is unlawful to discriminate on
the basis of race, color, religion, sex, or nationa origin in any gpprenticeship, training, or retraning
program’®* or to indicate a preference based on any of these bases in employment advertisements.**

Courts have expanded Title VII's prohibition agang sex discrimindion to incdude sexual
harassment. An employer is guilty of sexud harassment when it, its supervisors, or agents require
sexud favors from an employee in return for job benefits, or when the employer (or any agent)

35842 U.S.C. § 2000e(b).
39942 U.S.C. § 2000e(f).
3042 U.S.C. § 2000e-2(a).
3142 U.S.C. § 2000e-2(d).
3242 U.S.C. § 2000e-3(b).
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creates a sxudly hodile or offendve work environment that unreasongbly interferes with an
individud’'s work.**®  In many cases, an employer may not be aware that a supervisor or agent has
sxudly harassed an employee. In such cases, however, the employer may ill be held liable for
the acts of the supervisor or agent.®** In sStuations involving the creation of a sexudly offensive
work environment, an employer may be held liable if the employer knew or should have known
about the Stuation.®®

Three different categories of disrimination under Title VII have been developed by the courts: (1)
disparate trestment; (2) disparate impact; and (3) falure to accommodate reasonably an employee’s
reigious observance or practices. The disparate treatment andyss is most frequently employed by
the courts. Under this theory, it is unlawful to treat a person less favorably because of the person’s
race, sex, religion, or ethnic group unless there is a legitimate, non-discriminatory reason for the
difference in treatment.

A plantiff who dleges disparate trestment in hiring has the burden of proving that: (1) he belongs
to a protected group; (2) he applied and was qudified for a job for which applicants were being
sought; (3) he was rejected despite his qudifications, and (4) the position remained open after his
rgjection and gpplicants with the plaintiff’s qudifications continued to be sought. This same burden
of proof applies to alegations of disparate trestment in other areas such as discharge, discipline, and
promotion on the badis of race, color, rdigion, sex, or nationd origin. After the plaintiff has met
this burden, the employer mugt show that there was a legitimate, non-discriminatory reason for his
action regarding the plantiff. The plaintiff is then given an opportunity to show that the employer’s
stated reason was a pretext for the aleged discriminatory act.**® The plantiff does not have to
introduce additiona, independent evidence of discrimination.®®” The “plantiff’s prima facie casg,
combined with sufficdent evidence to find that the employer's asserted judtification is falsg” may
permit the jury to decide that the employer unlawfully discriminated.%®

A “mixed-motive’ disparate treatment case is one in which a plaintiff proves that race, gender, etc.
was a “mativating factor” in the chdlenged employment decison. In such a case, the employer

%329 C.F.R. § 1604.11(a).

%41d.; See also Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986); Smsv. Brown and Root
Industrial Services, Inc., 889 F.Supp. 920 (W.D. La. 1995).

¥5Hensonv. City of Dundee, 682 F.2d 897 (11* Cir. 1982); Waltman v. I nter national Paper Co.,
875 F.2d 468 (5™ Cir. 1989).

¥°Texas Dept. Of Community Affairs v. Burdine, 450 U.S. 248 (1981); Rhodesv. Guiberson Qil
Tools, 75 F.3d 989 (5" Cir. 1996).

%7Reeves v. Sanderson Plumbing Prods.,Inc., 530 U.S. 133 (2000).
38d, at 148.

108



must prove by a preponderance of the evidence that the employment decision would have been the
same even if the prohibited factor had not been considered.®*®

Another theory of discrimination, disparate impact, involves employment practices that are fair in
form but operate more harshly on a protected group than on the unprotected. There are three such
employment practices. scored tests, non-scored objective criteria, and subjective criteria. A plaintiff
who dleges that any of these employment practices is discriminatory has the burden of showing that
the application of a specific employment practice disqudifies a disproportional high percentage of
employees or gpplicants in a particular racial, sexud, rdligious, or ethnic group.®® This burden can
be met by the use of datistics done but satistical proof is usudly bolstered by proof of specific
ingtances of discrimination.®”* Relevant statistics compare the racia, gender, religious, or ethnic
composition of the jobs at issue with the composition of the qudified population in the relevant job
market.3"

After the plantiff meets his burden, an employer who is defending a scored test or non-scored
objective criteria, such as a high school diploma requirement, must show that the test or requirement
at issue is related to the job for whichiit is used and is therefore a business necessity.®”? Usudly, an
expert is needed to show job-relatedness. An employer who is defending the use of subjective
criteria, such as supervisory evauations, must show thet the use of this criteriais necessary.*™

The find theory of discrimingtion under Title VII involves an employer’'s afirmaive duty to
accommodate the rdigious practices of employees. An employee who alleges this type of
discrimination must show that his religious belief is sncerely hed and that the beief is the cause

39Hopkins v. Price Water house, 109 S.Ct. 1775 (1989); Brown v. East Mississippi Electric
Power Assn., 989 F.2d 858 (5" Cir. 1993).

37°Griggs v. Duke Power, 401 U.S. 424 (1971).

3 nternational Brotherhood of Teamstersv. United States, 431 U.S. 324 (1977); Anderson v.
Douglas & Lomason Co., Inc., 26 F.3d 1277 (5" Cir. 1994).

372\Wards Cove Packing Co. v. Antonio, 109 S.Ct. 2115 (1989); Watson v. ForthWorthBank &
Trust Co., 108 S.Ct. 2777 (1988); International Brotherhood of Teamstersv. United Sates, 431U.S.
324 (1977); Griggs v. Duke Power, 401 U.S. 424 (1971).

373 Albemarle Paper Co.v. Moody, 422 U.S. 405 (1975); Bernard v. Gulf Oil Corp., 890 F.2d 735
(5" Cir. 1989).

$7%Watson v. Fort Worth Bank & Trust Co., 108 S.Ct. 2777 (1988); Rowe v. General Motors
Corp., 457 F.2d 348 (5" Cir. 1972).
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of an unfavorable employment decison. The employer must then show that it would cause an undue
hardship on the conduct of his business to accommodate the employee’ srdligious practice®”

Procedure

The Equa Employment Opportunity Commisson (EEOC) adminidrative process is begun by filing
a charge of discrimination within 180 days of the last dleged discriminatory act.  The EEOC will
invedigate the charge and may then conduct an on-dite review or hold a “fact-finding conference
with the charging party, the party agans whom the charge was filed and ther witnesses, to
determine if there is reasonable cause to believe the charge is true. If no cause is found, the EEOC
investigation ends and the charging party has 90 daysto suein federd didtrict court.

If cause is found, the EEOC attempits to settle the charge and, if no settlement is reached, either the
Attorney Genera files quit on behdf of the charging party or the charging party is issued a “right
to sue’ letter.

Ligbility Exposure

If an employer loses a Title VII suit, that employer may be required to reingtate the plaintiff and to
grant dl back pay and employment-related benefits the court finds the plaintiff lost because of the
unlawful discrimination. However, if the employment relationship has been so poisoned as to render
re-employment inappropriate, the employer may be required to pay the plantiff “front pay” in lieu
of reingatement. An employer may be held liable for back pay accruing from a date two years prior
to the filing of the charge and for the plaintiff’ s attorneys fees3™

Prior to the 1991 amendments to Title VII, employment discrimination cases were tried by a judge
gtting without a jury. The Civil Rights Act of 1991 changed this so that now jury trids are available
in employment discrimination cases aisng after November 21, 1991.37 This has generaly
increased employers exposure to large damage awards.  Furthermore, compensatory damages are
now avalable to prevaling plantiffs for any emotiond distress injuries they are found to have
received as a result of the employers unlawful discrimination. The 1991 amendments also provide
for plaintiff’ s expert witness feesto be paid if the employer loses.

Suits that dlege that an employer has engaged in a pattern or practice of resstance to the rights
protected by Title VIl have potentid for massve liability. Municipalities that refuse to hire femaes
for ther fire or police departments are paticulaly susceptible to such suits.  Pattern and practice

3°Trans World Airlinesv. Hardison, 432 U.S. 63 (1977); Eversey v. MBANK Dallas, 843 F.2d
172 (5™ Cir. 1988).

37842 U.S.C. § 2000e-5(g)(k); Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Sdlers v.
Delgado Community College, 839 F.2d 1132 (5" Cir. 1988).

37742 U.S.C. § 2000e.
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qits are brought by the EEOC and can subject an employer to liability for back pay and
employment for al affected applicants and past as well as present employees®’®

Americans with Disabilities Act

Coverage

The Americans With Disabilities Act (ADA) became effective on July 26, 1992. The Act applies
to dl munidpdities employing 15 or more employees for each working day in each of 20 or more
caendar weeks in the current or preceding calendar year.

Prohibited Conduct

The Act forbids an employer from disorimingting “againg a quadified individua with a disability
because of the disability of such individud in regards to job agpplication procedures, the hiring,
advancement, or discharge of employees, and employee compensation, job training, and other terms,
conditions, and privileges of employment.”®”® A “gudified individud with a disdility” means an
individual with a disability who satisfies the requigite skill, experience, education, and other jobs
related requirements of the employment position such individua holds or desires, and who, with or
without reasonable accommodation, can perform the essentid functions of such position.*®° The
term “disability” means, with respect to an individud, “(A) A physica or mentad impairment that
subgantidly limits one or more of the mgor life activities of such individud; (B) a record of such
impairment; or (C) being regarded as having such an impairment.”**

The determination of whether an individud is disabled should be made with reference to measures
that mitigate the individud’s impairment.3®? If a person is taking measures to correct or mitigate a
physca or menta impairment, “the effects of those measures — both positive and negative — must
be taken into account when determining whether that person is ‘subgtantidly limited’ in a mgor life
activity and thus ‘ disabled under the Act.’ "33

378General Telephone Co. v. EEOC, 446 U.S. 318 (1980).
7942 U.S.C. 12112(a).

%8029 C.F.R. §1630.2(m).

142 U.S.C. 12102(2).

32qytton v. United Air Lines, Inc., 527 U.S. 471 (1999).
331d. at 481.
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The ADA requires individuas claming the Act’s protection to prove disability by offering evidence
thet the extent of the limitation in terms of their own experience is substantia .

The find regulations promulgated to accompany the ADA ddfine “physica or mental impairment”
&

(1) Any physologica disorder, or condition, cosmetic difigurement or anatomica loss
dfecting one or more of the fallowing body sysems. neurological, musculoskeletd,
specid sense organs, respiratory (including speech organs), cardiovascular, reproductive,
digetive, genito-urinary, hemic lymphétic, skin and endocrine; or

(2) Any menta or psychologica disorder, such as mentd retardation, organic brain
syndrome, emationa or mentd illness, and specific learning disabilities®®

The regulaions also define “mgor life activities’ to indude functions such as “caring for onesdf,
performing manud tasks, walking, seeing, hearing, spesking, breathing, learning and working.”28¢

The ADA dso spedificdly excludes certain impairments from its coverage, including homosexua-
ity, transvestiam, transsexudism, pedophilia, exhibitionism, voyeurism, other sexua behavior
disorders, compulsive gambling, kleptomania, pyromania, and current illegd drug use®®’
The Act ligs the following as examples of prohibited discrimination:

(2) limiting, segregating, or dassfying disabled individuds,

(2) paticipating in an arrangement or reationship, contractud or otherwise, that has the effect
of subjecting a qudified gpplicant or employee with a disability to discrimination;

(3) Utilizng standards or methods of adminidration that have the effect of discriminating
againg disabled individuds or tha “perpetuate the discrimination of others who are subject
to common adminigtretive control;”

(4) exduding or denying jobs or benefits because of an individud’s relationship or association
with a disabled person;

#4Albertson’s Inc. v. Kirkingburg, 527 U.S. 555 (1999).
3529 C.F.R. §1630.2(h).

38529 C.F.R. §1630.2(1).

%729 C.F.R. 1630.3(d).
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(5) faling to accommodate disabilities, unless it can be shown that the accommodation would
impose an undue hardship on the operation of the employer;

(6) usng employment tests, standard or sdlection criteria that tend to screen out individuds with
disahilities unless the criteria is shown to be job related for the position in question and is
congstent with a business necessity; and

(7) faling to administer employment tests in a mamer that accurately reflects the skill, aptitude,
or whatever other factor the test purports to measure, rather than reflecting the impaired
sensory, manud, or spesking skills of disabled employees or applicants.®® The Act adso
forbids retdiation againg an gopplicant or employee for opposing handicapped discrimination
or participating in investigations or proceedings under the Act.®*

The ADA dso requires employers to make “reasonable accommodations to the known physical or
mentd limitations of an otherwise qudified individud with a disability who is an applicant or
employee, unless (the employer) can demonstrate the accommodations would impose an undue
hardship on the operation of the business. . . .”*° Reasonable accommodation might include:
making exiding fadlities used by employees readily accessble to and usable by individuds with
disabilities, job redructuring; part-time or modified work schedules, reassgnment to a vacant
postion; acquistion or modification of equipment or devices, appropriate adjusment or
modification of examinations, training meterid, or policies, and provisons of qualified readers or
interpreters®***  The duty to reasonably accommodate an individua with a disability does not require
an employer to bear “undue hardship,” which means an action requiring “sgnificant difficulty or
experience.”**? In considering whether an accommodation would impose an undue hardship on an
employer, the falowing factors must be considered: (1) the nature and net cost of the accommoda:
tion required; (2) the overdl Sze of the busness with respect to the number of employees, the
number and type of fadilities, and the sze of the budget; (3) the type of business operation, including
the compensation and structure of the work force; and (4) the impact of the accommodation upon
the operation of the business, including the impact on the ability of other employees to perform their
duties®*

The ADA aso redricts inquiries about the hedth and fitness of applicants and employees.
Spedificdly, the Act forbids a covered entity to “conduct a medica examination or make inquires

3842 U.S.C. 12112(b); 29 C.F.R. 1630.5-.11.
3942 J.S.C. 12203.
39042 U.S.C. 12112(b)(5)(A).
129 C.F.R. 1630.2(0)(2).
39229 C.F.R. 1630.2(p).
329 C.F.R. 1630.2(p)(2).
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of a job applicant or employee as to whether such gpplicant or employee is an individua with a
disability or asto the nature or severity of such disability.”***

However, the Act does dlow limited preemployment inquiries into an applicant’s ability to perform
ajob-related function. An employer may aso condition a job offer on results of a physica or mentd
examindion if (1) dl new employees are subject to the examinaion, (2) the information is kept
confidentia and in separate medicd files, and (3) examination results are used only in accordance
with the Act.>*

The ADA dlows employers to prefer some physica attributes over others and to establish physical
criteria®®  An employer is free to decide that “physical characteristics or medica conditions that
do not rise to the level of an imparment — such as one's heght, build, or singing voice — are
preferable to others.”**’

Municipdities are generdly prohibited from requiring that existing employees undergo medical
examinations unless the examination is shown to be job-rdated and consstent with business
necessity.3%®

Findly, muniapdities are free to prohibit the illegal use of drugs and the use of acohol at the
workplace by dl employees and may hold an employee who engages in the illegd use of drugs or
who is an acoholic to the same qudification standards for employment or job performance and
behavior that such municipality holds other employees, even if any unsatisfactory performance or
behavior is related to the drug use or acoholism.**® Furthermore, for the purposes of the ADA, a
test to determine theillega use of drugs shal not be consdered a medical examination.

Liability Exposure

A violation of the ADA gives rise to ligbility by the municipdity which is identicd to ligbility for
violations of Title V11.4%°

39429 C.F.R. 1630.13.

642 U.S.C. 12112(d)(3).

$%Qutton, supra note 25, at 490.

7.

9842 U.S.C. 12112(d)(4).

%9942 U.S.C. 12114(c).

499See section above for adiscussion of Title VII.
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Family and Medica Leave Act

Coverage

The Family and Medica Leave Act of 1993 (FMLA) applies to al municipdities regardiess of the
number of employees employed.** For an employee to be digible for family and medica leave,
he mus have been employed for at leest 12 months and have worked 1,250 hours for the
municipdity during the previous 12 months period.**?

All digible employees are permitted a total of 12 work weeks of unpad leave during any 12 month
period for one or more of the following events: (1) the birth of and to care for a son or daughter of
the employee; (2) the placement of a son or daughter with the employee for adoption or foster care;
(3) in order to care for the spouse, son, daughter, or parent or the employee, if such person has a
serious hedth condition, or to care for a child over 18 years of age who has a serious hedth
condition and is incapable of salf-care because of a menta or physcal disability; and (4) because
of a srious hedth condition tha makes the employee unable to perform the functions of his
position.*®®* The entitlement to leave for the birth or placement of a son or daughter must be taken
within a 12-month period from the date of the child's birth.**

If the employer employs a husband-wife team and both are otherwise digible for FMLA leave, they
are entitled only to 12 weeks between them for a birth or placement of a child for adoption or foster
care, or to care for a sarioudy-ill parent.*®> The limitation does not apply, however, to leave taken
by either spouse to care for the other who is serioudy ill and unable to work, to care for a child with
asarious hedth condition, or for his own seriousillness.**®

A “sious hedth condition” is defined as an illness, injury, imparment, or physca or mental
condition that involves (1) in-patient care in a hospital, hospice, or resdential medica care facility,
including any period of incgpacity or a subsequent trestment in connection with such in-patient care
or; (2) continuing trestment by a hedlth care provider which requires the continuous absence from

129 C.F.R. 825.104(a).
4229 C.F.R. 825.110(d).
4329 U.S.C. 2612(a)(1).
4429 U.S.C. 2612(8)(2).

40529 C.F.R. 825.202(a). This limitation applies even if the spouses work at different work sites
located more than 75 miles apart, or are employed by differet divisons of the same operating
company. 29 C.F.R. 825.202(b).

40629 C.F.R. 825.202(c). For example, if each spouse took 6 weeks of leave to care for a hedthy,
newborn child, each could use an additional 6 weeks due to his or her own serious hedth condition
or to care for achild with a serious health condition. 29 C.F.R. 825.202(c).
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work for a period of more than three caendar days, or (3) continuing treatment by a hedth care
provider for a chronic condition which, if left untreated, would result in an absence from work of
more than three cdendar days.*®” Examples of sarious hedth conditions may include heart attacks,
heart conditions requiring heart bypass or vave operations, most cancers, back conditions requiring
extensve therapy or surgica procedures, stress, severe respiratory conditions, spinal injuries,
appendicitis, pneumonia, emphysema, severe arthritis, severe nervous disorders, injuries caused by
serious accidents on or off the job, ongoing pregnancy, severe morning sickness, the need for
prenatd care, child birth, and recovery from child birth.

The definition of “serious hedth condition” does not include (1) conditions that do not involve in-
patient care and continuing treatment; (2) illnesses such as the common cold, flu, ear aches, upset
somach, minor ulcers, headaches other than migraines, routine denta or orthodontia problems, or
periodontal disease unless complications develop; and (3) cosmetic treatments such as acne or
plagic surgery, unless in-patient care is required or complications develop. Treatments for alergies
or stress, or for substance abuse are serious hedth conditions if they otherwise meet the definition
of aserious hedlth condition.

Procedure

The leave required by the FMLA is unpad leave. However, if the employer provides paid leave for
fewer than 12 weeks, it mus dill provide unpad leave for the balance of the 12 weeks. In certain
circumgtances, an digible employee may eect, or an employer may require the employee, to
subdtitute and use any accrued paid vacation leave, persond leave, or family leave during the 12
week period.

Employees on leave under the FMLA are entitled to be restored to the position of employment they
held when they went on leave, or to be restored to an equivalent position with equivalent benefits,
pay, and other terms and conditions of employment. Employees are not required to requdify for
their benefits upon their return to work.

When returning from FMLA qudifying leave, an employee is entitled to be returned to the same
position that he hdd prior to taking leave, or an equivdent pogtion with equivalent benefits, pay
and other teems and conditions of employment. An employee's reinstatement rights continue
regardiess of whether the employee has been replaced or his postion has been restructured to
accommodate the employee's absence. However, if the employee is unable to perform the essentia
functions of the postion because of a physica or menta condition, the employee has no right to
restoration to another position under the FMLA. Taking FMLA leave does not entitle the employee
to any greater rights of employment than those to which he or she would have been entitled had he
not taken FMLA leave.

%729 C.F.R. 825.114.
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Employers are responsible for designating leave taken as FMLA leave and notifying an employee
that his leave has been designated as such.*® An employee's request for FMLA leave must explain
the reasons for the needed leave in sufficient detall so as to dlow the employer to determine that the
leave qudifies under the Act. If the employee fals to explan why the unpad leave is requested,
the leave may be denied.*®® In cases involving the serious hedlth condition of an employee, spouse,
parent, or child, the employer may require medica certification of the condition.

Under the FMLA, an employer must notify an employee of the designation of an absence as FMLA
leave within two (2) business days of an employer’s learning that leave is being taken for an FMLA
purpose. If the employer fails to designate the leave and/or give notice of the designation, the
employer may not do o retroactively but only prospectively. It is dso important to note that the
employee will enjoy FMLA protection for the absence and only post-notification leave will be
counted toward the employee' s 12-week entitlement*°.

There are two exceptions to the generd rule that employers cannot designate leave as FMLA leave
after an employee has returned to work. Employers can designate leave as FMLA leave after an
employee has returned if the employer did not learn of the reason for the absence until the
employee's return or the employer made a prdiminary desgnation (and notified the employee)
pending receipt of medicd certification or requiste information.***

Employees can assert FMLA protection for an absence by notifying an employer within two (2)
business days of their return that the absence was for an FMLA reason. If an employee's notice is
later, FMLA protection cannot be asserted.**? If and when an employee provides notice thet leave
is needed, the employer must notify the employee of his specific rights under the Act.

Employers are prohibited from intefering with, redraining, or denying the exercise of or the
attempted exercise of any right provided in the FMLA. They are dso prohibited from discharging
or disriminding agangt any person proposing any practice made unlawful by the FMLA.
Employers are required to make, keep, and preserve records regarding compliance with the Act.

40829 C.F.R. 825.208(a).

“99The employee does not have to mention the FMLA but must provide sufficient detail for the
employer to determine whether it is a FMLA qudifying event. Manual v. Westlake Polymer, 66
F.3d 758 (5" Cir.1995).

41029 C.F.R. 825.208(b)(1).

#1129 C.F.R. 825.208(€).

41229 C.F.R. 825.208(e)(1).
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Liahility

The Secretary of Labor may bring an action in court for damages. Employees may also bring an
action in federal or state court againg an employer for violation of the FMLA. The employee may
be awarded reasonable attorneys fees, reasonable experts fees, and other costs. Employers who
violate the FMLA will be liable to any eligible employee for damages equa to the amount of any
wages, sdary, employment benefits, or other compensation denied or lost because of a violation of
the Act, induding liquidated damages and interest. The employee may also be awarded appropriate
equitable relief, including employment, reinstatement, and promotion.

Hedth Insurance Portability and Accountability Act of 1996

Coverage

Effective for plan years beginning on or after July 1, 1997, the Hedlth Insurance Portability and
Accountability Act of 1996 (the “Act”)*?® limits the extent to which employer-sponsored group
hedth plans and issuers of group hedth insurance may exclude individuas based on preexisting
conditions.  In addition, hedth insurance issuers offering coverage must accept any “digible
individud” (Individuas with at least 18 months of creditable coverage without a bregk in coverage
of 63 days or more) in the state who gpply for coverage without imposing a preexisting condition
exduson. Certain non-federd governmental plans to the extent saf-funded may elect to be
exempted from some or al of the coverage requirements, however, such entities may not eect out
of the certification and disclosure requirements.  Plans making the dection must notify plan
participants of the eection at the time of enrollment and on an annud basis***

The Act does not require hedlth insurance issuers to make group hedth insurance available to large
employers (those with 51 or more employees). Instead, it assumes that such coverage is available.
Every hedth insurance issuer that offers group hedth insurance to smal employers (defined as
employers with 2-50 employees) in a state must accept every small employer in the state that applies
for coverage, as wdl as each digible individuad who applies for enrollment during the period in
which the individud firg becomes digible to enrall under the terms of the smal employer’s plan.

Generd Rules
Preexisting Conditions
An employer-sponsored group hedth plan and a hedth insurance issuer offering group hedth

insurance coverage can exclude participants and beneficiaries from coverage because of a
preexigting condition only if the following statements regarding the excluson are true:

“3pyb. L. 104-191.
#1445 C.F.R. § 146.180
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1. The employee has a “genuine medicd condition.” A genuine medica condition is defined
as a condition for which medica advice, diagnoss, care, or treetment was recommended or
received in the six (6) months prior to the time the individua enrolled in the plan or began
a waiting period to enroll.***> The cause of the condition is irrdlevant, and genetic information
will not itself be consdered amedicad condition unlessit is diagnosed to be one.

2. The exclusonary period does not last for longer than twelve (12) months*® In the case of
a late enrollee (one who joins a plan other than during his first digibility period or during
a"“specid enrollment period”), the exclusonary period can last for eighteen (18) months.

3. The excdusonary period is reduced by the length of time immediately preceding the
individud’s enrollment date that he was covered under another group hedlth plan, hedlth
insurance policy (group or otherwise) providing for medical care, Medicare, Medicaid,
military-sponsored hedth care, or other specified hedth program.*” The coverage period
which mug be credited extends from the enrollment date back to the date the employee first
had a break in coverage laging at least 63 days (not counting any waiting period for
coverage). Thus, an individud who was continuoudy covered under one employer’s group
hedth plan for 12 months or longer and who moved immediatdy to another employer's
group hedth plan could not be excluded on the bass of a preexisting condition. Under a
gpecid trangtion rule, certificates are not required for coverage prior to July 1, 1996.
However, an individud has the right to demonsrate such prior coverage through the
presentation of documents or other means.

Prohibition on Discrimination Based on Health Satus

Group hedth plans and issuers may not discriminate againg individuds by limiting digibility or
continued digihbility on any of the following hedth factors:

(@ Hedth gatus,

(b) Medica condition (menta or physica);
(c) Claims experience;

(d) Receipt of hedth care;

() Medicd higory;

#1526 C.F.R. §54.99801-3.
4845 C.F.R. 8146.111.
745 C.F.R. 8146.113.
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(f) Genetic informetion;
(9 Evidence of insurability (induding conditions arisng out of acts of domestic violence); or
(h) Disability.*®

Despite the foregoing, a group hedlth plan or issuer is not required to provide any particular benefits
beyond those provided for in the plan, and a group plan is free to limit the level and nature of
benefits or coverage for dl smilarly-stuated individuas who are enrolled in the plan. Moreover,
no violaion will occur if the generdly applicable terms of a plan have a disparate impact on certain
individuas, as long asthe plan is not knowingly designed to discriminate againgt individuds.

Group hedth plans and issuers may not require an individud, as a condition of enrollment or
continued enrollment, to pay a premium that is greater than the premiums charged smilarly-situated
individuas on the basis of any hedth-gtatus factors pertaining to that individud.

Exceptions
A group hedth plan and a hedth insurance issuer offering group hedth coverage may not impose
any preexiging condition excluson in connection with a pregnancy.**®* In addition, no presxisting
condition excluson may be imposed on newborns, adopted children or children placed for adoption
who, within 30 days of birth, adoption or placement, were covered by health insurance, unless they
subsequently incurred a break in coverage lasting a least 63 days.*?°
Certificates and Disclosures of Coverage
Certifications
At the time a participant or dependent either ceases to be covered under a plan or obtains
Consolidated Omnibus Budget Reconciliation Act of 1986 (COBRA) continuation coverage, a group
hedlth plan or hedth insurance issuer is required to provide the individual with a written certificate
of:
(1) The creditable coverage period;

(2) Continuation coverage, if any, under COBRA; and

4845 C.F.R. §146.121(a).
4945 C.F.R. §146.111(b)(4).
42045 C.F.R. §146.111(b)(2).
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(3) Thewaiting period, if any, imposed under the plan for coverage**

Group hedth plans and issuers may provide the certificate a a time, to the extent practicable, that
is conggtent with the notices required under COBRA. The certificate must adso be provided when
an individua’s COBRA continuation coverage expires, and again at the request of or on behaf of
a former enrollee if the request is made within 24 months of the expiration of the group hedth
coverage or, if gpplicable, the COBRA continuation coverage. No certificate was required to be
provided before June 1, 1997, and with respect to events occurring between July 1, 1996, and
October 1, 1996, no certificate was required unless one was requested in writing.**

Disclosure Requirements

Modification to a group hedth plan involving a materid reduction in covered services or benefits
must be explained to participants and beneficiaries in a summary description.  The summary must
be provided no later than 60 days after the date of the adoption of the modification or, dternatively,
as part of a summary provided in regular intervals of 90 days. Group hedth plans must dso now
disclose in the summary plan description whether an insurance company is responsible for financing
or adminigering the plan (induding handiing the payment of clams) and, if o0, the insurance
company’s name and address.*?

Specid Enrollment Periods

Employees (and/or ther dependents) who elect to receive hedth insurance coverage through a plan
or policy other than thar employer’s plan (for example, under a spouse’s plan) must be permitted
to enrall later in the employer’s plan if they meet the following conditions:

1. The employee (and/or dependents) mus otherwise meet the digibility requirements
(indluding any vdid preexisting condition exclusons) for enrollment;

2. The employee's (or dependent’s) prior coverage must have been under a COBRA
continuation provison that was exhausted, or under non-COBRA coverage that was
terminated as a result of a loss of digihility (as, for example, when a spouse loses his or her
job) or the discontinuation of employer contributions;

3. If the group plan or issuer so requires and notifies the employee (or dependent), the
employee (or dependent) must have dated in writing a the time he originaly declined the
employer’s coverage that the availability of the dternate coverage was the reason for not
enrolling under the employer’ s plan; and

2145 C.F.R. 8146.125, 26 C.F.R. §54.9806-1, 29 C.F.R. §146.125.
#2245 C.F.R. 8146.120.
2345 C.F.R. 8146.120.
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4. The employee (or dependent) must request to enroll in the employer’s plan within 30 days
after the date the COBRA or other coverage expires or terminates.***

A specid enrdlment period is dso avaldble for individuds who become dependents of a covered
or otherwise digble individud if the group plan provides dependent coverage. During the specid
enrollment period, persons who become dependents through marriage, birth, adoption, or placement
for adoption must have at least 30 days from becoming a dependent to enroll.

Pendties

If a plan violates the portability portion of the Act, an individud can bring a private cause of action
under ERISA againg an employer-sponsor of a group hedlth plan or a hedth insurance issuer for
equitable (i.e., nonmonetary) rdlief to enforce hisrights under the Act.*?°

Falure by a group hedth plan to sisfy the portability and access requirements can result in the
imposition of a pendty tax on the employer sponsor of the plan equa to $100 per day for each
individud with respect to whom the reguirements are not met.**® The maximum tax for
unintentiond fallures is the lesser of 10% of the employer's cost for hedth insurance for the year
or $500,000.

Generdly, no tax will be imposed if the employer did not know of and, exercisng reasonable
diligence, could not have known of a vidaion.*”” Nor will any tax be imposed if the violaion was
unintentiona and corrected within 30 days after the date of discovery of the vidation. The Internd
Revenue Service (IRS) may waive part or dl of the tax in any case where the violation was
unintentional and not due to willfu neglect. For small employers, no tax will be imposed if the
violation is solely as a result of coverage provided to employees through an insurance or hedth
mai ntenance organization (HMO) contract.

*2445 C.F.R. §146.122.

*2345 C.F.R. §146.180(1)(a).
42045 C.F.R. §146.180(iv)(B)(7).
“2745 C.F.R. §146.180(iii).
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Title VI
Coverage

Title VI of the 1964 Civil Rights Act covers any program or activity which receives federa financia
assistance®?® for the purpose of providing employment.*® Agencies that administer the various

assstance programs require recipients of federa assistance to adopt affirmative action plans to
comply with Title V1.

Prohibited Conduct

Title VI prohibits discrimination on the basis of race, color or nationd origin.**® Discrimination on
the bass of sex and rdigion is not expresdy prohibited, but sex discrimination is prohibited under
the terms of many federd assstance programs to which Title VI gpplies.

Procedure

The federa agency which administers a particular financid assstance program can terminate or
refuse to grant that assistance to any recipient who is found to be in violation of Title VI. Before
taking such action, however, the agency mugt natify the recipient of the falure to comply and must
attempt to gain voluntary compliance®* Any recipient of federa assistance who has been denied
assistance because of dleged noncompliance with Title VI is entitled to judicid review of the
adverse agency ruling.**>  Furthermore, an aggrieved paty may sue to obtan rdief from
discriminatory practices prohibited by Title V1.3

42842 U.S.C. § 2000d.
#2942 U.S.C. § 2000d-3.
#3942 U.S.C. § 2000d.
#142 U.S.C. § 2000d-1.
#242 U.S.C. § 2000d-2.

433Cannon v. University of Chicago, 441 U.S. 677 (1979); Bossier Parish School Board v.
Lemon, 370 F.2d 847 (1967), cert. denied, 388 U.S. 911 (1967).
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Liahility

Termination of federa financid assistance is the main pendty for noncompliance with Title VI.%
In addition, a noncomplying recipient may be subject to injunctive relief requiring compliance®** and
may be required to pay attorneys feesto the prevailing party in a suit to enforce Title V1.4%°

Title IX
Coverage

Title 1X of the Education Amendments of 1972 applies to any education program or activity that
receives federd financid assstance and prohibits discrimination on the basis of sex.”®”  Title 1X
regulates the entire operations of a munidpdity even if only one program is receiving federd
assistance.**® Title IX does not gpply to educationa ingditutions controlled by religious organiza-
tions if application of the Act “would not be consstent with the religious tenets of such organiza-
tion”;**° educationd inditutions whose primary purpose is the training of individuds for military
service or the Merchant Marines;**° and beauty pageant scholarships for higher education.** Also
excluded are socid sororities and fraternities, the YMCA, YWCA, Girl and Boy Scouts, and other
voluntary youth service organizations traditiondly limited to persons of one sex and to persons
under 19 years of age;**? boy and girl conferences;*** and father-son or mother-daughter activities**

%3442 U.S.C. § 20000-1.
“**Bossier Parish School Board v. Lemon, 370 F.2d 847 (5" Cir. 1967).
43642 U.S.C. § 1988,
%3720 U.S.C. § 1681(a).
420 U.S.C. § 1687.
920 U.S.C. § 1681(a)(3).
44920 U.S.C. § 1681(a)(4).
4120 U.S.C. § 1681(a)(9).
44220 U.S.C. § 1681(a)(6).
44320 U.S.C. § 1681(a)(8).
4420 U.S.C. § 1681(a)(8).
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Prohibited Conduct
Title 1X applies to employees and students and therefore prohibits discrimination againgt any
student**> or employeg**® on the basis of sex. This ban on employment discrimination applies to the
operations of an entire municipaity even if only one program uses federa funds**’

Procedure
The procedure for enforcing Title IX isidentical to the Title VI enforcement procedure.**®
Ligbility Exposure

The potentid liability under Title IX isidentica to the potentid liability under Title V1.4

Acqge Discrimination in Employment Act

Coverage

The Age Discrimingtion in Employment Act (ADEA) gpplies to every muniapdity having twenty
(20) or more employees for each working day in each of twenty (20) or more calendar weeks in the
current or preceding calendar year.**® A charge under the ADEA can be filed by any “individud
employed by an employer” or by an gpplicant for employment who aleges discrimination in hiring.

Prohibited Conduct

Under the ADEA, it is unlanvful for a municipdity to discriminate aganst employees or job
applicants forty (40) or more years old on account of age.*! Prohibited conduct includes
discrimination on the basis of age by refusing to hire, discharging, disciplining, denying employment
opportunities, involuntarily retiring, or otherwise discriminating againgt individuds in the protected

#4520 U.S.C. § 1681(a).

*4°North Haven Board of Education v. Bell, 456 U.S. 512 (1982).
4720 U.S.C. §1687.

*5See discussion of Title VI above. See also 20 U.S.C. 88 1681, 1682.

449See discusson of Title VI above. See also 20 U.S.C. § 1681; 42 U.S.C. § 1988; Cannon V.
University of Chicago, 441 U.S. 677 (1979).

4029 U.S.C. § 630(h).
4129 U.S.C. § 623 (a); 29 U.S.C. § 631(a).
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age group with respect to compensation, terms, conditions, or privileges of employment.*> The
ADEA a0 forbids retdiation against an employee or applicant because the individua has opposed
any practice prohibited by the Act, has filed a charge, or has participated in any way in a proceeding
under the Act.**®* Findly, the Act prohibits any advertisement relating to employment which
indicates any preference, limitation, specification, or discrimination based on age***

Four mgor exemptions from the ADEA’s prohibition exis: (1) where age is a bona fide
occupational qudification reasonably necessary to the normal operation of the particular business;
(2) where the differentiation is based on reasonable factors other than age; (3) where a bona fide
seniority system or a bona fide benefit plan which is not a subterfuge to evade the Act is being
observed; or (4) where an employee is being discharged or disciplined for good cause®> An
employer who raises the bona fide occupationa qudification defense to an ADEA charge mugt, at
a minimum, show that there is a reasonable basis for believing that dl or subgantidly dl persons
within the affected age group would be unable to perform the duties of the job safdy and
effidently.*®

A plantiff who dleges that he was discharged because of age discrimination must prove that: (1)
he bdongs to the protected group (at least 40 years old); (2) he was discharged, or some other
adverse employment action was taken; (3) his replacement was either a person outside the protected
group, or some other discriminatory action was taken; and (4) he was qudified for the postion he
was seeking or which he hdd*’” This same burden of proof applies to dlegations of age
discrimination in other areas such as hiring and promotion. However, the factors that a plaintiff
must prove may vary on a case-by-case basis®® After the plaintiff has met this burden, the
employer must show a legitimate, non-discriminatory reason for its action.**® The plantiff may then
show that the employer’'s sated reasonsis a pretext for the dleged discrimination.**°

4229 U.S.C. § 623 (a).
45329 U.S.C. § 623 (d).
4429 U.S.C. § 623 (o).
45529 U.S.C. § 623 (f).

“5Western Airlines, Inc. v. Criswell, 472 U.S. 400, 105 S.Ct. 2743, 86 L.Ed. 2d 321 (1985); Diaz
v. Pan American World Airways, Inc., 442 F.2d 385 (5" Cir. 1971).

*"Meinecke v. H & R Block of Houston, 66 F.3d 77 (5" Cir. 1995).
*8BJlackwell v. Sun Elec. Corp., 696 F.2d 1176 (6™ Cir. 1983).

*SMcDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973);
Mooney v. Aramco Services, 54 F.3d 1207 (5" Cir. 1995).

*0Meinecke v. H & R Block of Houston, 66 F.3d 77 (5™ Cir. 1995).
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Procedure

The Equa Employment Opportunity Commisson (EEOC) invedigaies age discrimination clams
upon the filing of a charge within 180 days of the dleged unlanful act of discrimination.*®* An
invedigation can, however, be initiated by any informaion avalable to the EEOC such as news
dories and advertissments. The EEOC can terminate its investigation of an age discrimination
charge at any time. The EEOC'’s primary purpose in such an investigation is to attempt to resolve
the differences between the charging party and the party charged with discrimination.

A chaging party’s right to file suit againg the municipdity is subject to two time limitations. Firs,
the charging party must give the EEOC at least 60 days to attempt to settle the charge®? An
employee may then file suit a any time beginning at the expiration of the 60 days. If the clamant
awaits the outcome of the EEOC invedigaion, he mug file suit within 90 days of receiving his
notice of the right to sue*®® If the EEOC brings suit on behaf of the charging party, that party’s
right to file suit is terminated.***

Ligbility Exposure

A municipdlity that loses an ADEA suit may be liable for the following: back pay and other benefits
logt by an employee or applicant; costs and attorneys fees, and affirmative action measures such as
hiring an applicant denied employment, reindating an employee unlawfully terminated, or
promoting an employee unlawfully denied promotion.*®> All of the above cogts are multiplied if the
plaintiff induces other persons who have suffered discrimination to join in the suit.**

A munidipdity may aso be lidble for front pay. Although reinstatement is the preferred remedy,
front pay may be awarded where the plantiff shows that reinstatement is not feasible.*®” Courts will
reduce an award of front pay by the amount the plantiff will or should earn in the future by seeking
out and taking advantage of opportunities reasonably available to him.*%®

46129 U.S.C. § 626 (d); see Coke v. General Adjustment Bureau, 640 F.2d 584 (5™ Cir. 1981).
46229 U.S.C. § 626 (d).

46329 U.S.C. § 626 (e).

4429 U.S.C. § 626 (c)(1).

46529 U.S.C. §626 (b).

4629 U.S.C. § 216 (b); Woods v. New York Life Ins. Co., 686 F.2d 578 (7*" Cir. 1982).
*"Walker v. Lone Star Gas Co., 952 F.2d 119 (5" Cir. 1992).

“8Burns v. Texas City Refining, Inc., 890 F.2d 747 (5" Cir. 1989); Hansard v. Pepsi Cola
Metropolitan Bottling Co. Inc., 865 F.2d 1461 (5" Cir. 1989).
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Fair Labor Standards Act

On February 19, 1985, the United States Supreme Court held that state and local governments were
subject to the minimum wage and overtime provisions of the Fair Labor Standards Act (FLSA).*°
As a realt of this decison, many dae and locd governmentd employers and employee
organizations identified severa areas in which they believed they would be adversely affected by
immediate application of the FLSA. In response to these problems, the Fair Labor Standards
Amendments of 1985 were enacted into law. These amendments changed certain provisons of the
FLSA as they relate to employees of state and loca governments.  Subsequently, regulations were
issued which further clarified the respongibilities to governmenta employees under the FLSA.

Coverage
Covered Employees

The FLSA applies to employees of municipaities*® but the FLSA definition of “employeg’” does
not include the following:

(& Independent contractors;
(b) Volunteers;
(c) Apprentices,

(d) Elected officids and their personal gaff, policy-making appointees and advisors to eected
officds

(e) Employees of legidative bodies, and
(f) Prisoners

Individuals who fal within one of these categories are not covered by the FLSA.

“MGarcia v. San Antonio Metropolitan Transit Authority, 471 U.S. 1049, 83 L.Ed.2d 1016
(1985).

47029 U.S.C § 203(6)(1)(2): 29 U.S.C. § 206(a)(d)(L).
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Independent Contractors

An independent contractor generdly is an individual who is engaged in a business of his own. A
determination of the relaionship depends upon the “economic reality” of the situation.*”*  Although
no single factor is controlling, the factors to be considered include the following:

(1) The extent to which the services in question are an integrd part of the employer’s business,

(2) The permanency of the relationship;

(3) Theamount of the dleged contractor’ s investment in facilities and equipment;

(4) The nature and degree of control by the principd;

(5) The dleged contractor’s opportunities for profit and loss; and

(6) The amount of initiative, judgment, or foresight in open market competition with others that
is required for the success of the claimed independent enterprise.*”

It is these factors, rather than labeling an individua an independent contractor, that is determinative
of the actud relationship between the individud and the employer.*™

Volunteers

Individuds who donate thar services to a public agency for civic, charitable, or humanitarian
reasons without contemplation of pay are considered volunteers, not employees of the public
agency.**  Volunteers are not covered by the minimum wage, overtime, or record keeping
requirements of the FLSA.*"> Examples of services which might be performed by volunteers include

the fallowing:
(1) Assgting in a sheltered workshop;

(2) Providing persond servicesto the sick or elderly in ahospitd or nursing home;

“"1Goldberg v. Whitaker House Cooperative, 366 U.S. 28 (1961).

472.S. Dept. of Labor, W.H. Publication 1459, “ State and Local Government Employees Under
the Fair Labor Standards Act” at 4 (May 1985).

*"Rutherford Food Corp. v. McComb, 331 U.S. 722, 729 (1947).
47429 C.F.R. § 553.100.
47529 C.F.R. § 553.101(a).
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(3) Assdting inaschoal library or cafeteria;

(4) Driving aschool busto carry afootbdl team or band on atrip;

(5) Working as a volunteer fire fighter or auxiliary police officer;

(6) Working with retarded or handicapped children or disadvantaged youth;

(7) Helping in youth programs as a camp counsdor; or

(8) Saliciting contributions or participating in civic or charitable benefit programs.*™

An individud is considered to be an employee, not a volunteer, when performing the same type of
services which the individud is employed to perform for the same public agency.*”” Whether two
agencies condtitute the same public agency will be determined on a case-by-case basis. However,
the Labor Department has stated that one factor to be considered is whether the two agencies are
treated separately for reporting purposes in the Census of Governments issued by the Bureau of the
Census*’®  The phrase “same type of services’ means similar or identica services. The more
dissmilar the volunteer service activities are compared to those performed during the employee's
paid employment, the clearer it isthat the individud is acting as a volunteer.*®

A volunteer may be paid expenses, reasonable benefits, and/or a nomina fee for his service*®
Expenses indude such things as reimbursement for deaning or for wear and tear on persona
dothing worn while performing volunteer service. Also reimbursable are expenses for transporta-
tion incurred incidental to providing the volunteer services*® Similarly, volunteer status is not lost
because of rembursement for tuition, materids, trangportation, and mea costs for a volunteer to
attend classes intended to teach them to peform efficiently the services they will provide as
volunteers.*3

47629 C.F.R. § 553.104.

#1729 U.S.C. § 203(e)(4)(A)ii).
47629 C.F.R. § 553.102(h).
47929 C.F.R. § 553.103(a).
029 U.S.C. § 203(€)(4)(A)().
48129 C.F.R. § 553.106(b).
%229 C.F.R. § 553.106(C).
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Reasonable benefits include inclusion in group insurance programs maintained by the public agency
for its employees who perform the same services as the volunteers*®®  Findly, a volunteer can
receive a nomind fee, but this cannot be a subgtitute for compensation and must not be tied to
productivity. Factors the Labor Department will consider in determining whether an amount is
nomind are the fallowing:

(1) Thedigtance traveled and time and effort expended by the volunteer;

(2) Whether the volunteer has agreed to be available at dl times or only at certain times; and

(3) Whether the volunteer provides services as needed or throughout the year.*#*

Apprentices, Trainees, Students, Beginners, and Learners

Whether a trainee, beginner, apprentice, student, or learner is an employee depends on al the
circumstances surrounding his activities on the premises of the employer. Such individuads who are
undergoing training merely to learn the duties of a job and to become qudified for employment are
not employessiif they receive no pay for ther training time.*%®
In determining whether an individua is an employee, the courts will consider the following:

(1) The training, even though it indudes the actud operation of the facilities of the employer,
issmilar to training that would be given in avocationa school;

(2) Thetraningisfor theindividud’s benfit;
(3) The individua does not displace regular employees, but works under their close supervison;

(4) The employer that provides the training derives no immediate advantage from the
individua’ s activities, and occasondly the employer’ s operations are actudly impeded;

(5) The individud is not necessarily entitled to a job at the concluson of the training period; and

(6) The employer and the individud understand that the individud is not entitied to wages for
the time spent training.*®

#8329 C.F.R. § 553.106(d).

48429 C.F.R. § 553.106(e).

“85\Waring v. Portland Terminal Co., 330 U.S. 148 (1947); 29 U.S.C. § 214.
*8\Wage and Hour Field Operations Handbook § 10b11.
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Not al six criteria have to gpply if al the facts surrounding the trainee's activities demondtrate that
the trainee does nothing that immediately benefits the employer.*®’

Elected Officials and Their Personal Staff, Appointees, and Legal Advisors

Excluded from FLSA coverage are dected officids and their persond daff members, persons
gppointed by eected officids to serve in policy making postions, and certain advisors to the elected
offidas*® However, these individuas are excluded from coverage only if they are not subject to
the avil sarvice laws of the employing entity.*®® Factors used to determine whether an employee
is subject to the civil service lawsincude the following:

(1) Whether the postion is included in a table of organization for a branch of government or a
committee or commission established by a branch of government;

(2) Whether theindividua serves & the pleasure of the eected officid; and

(3) Whether the person’s compensation depends upon a specific appropriation or is paid out of
an office expense alowance provided to the eected officid.**°

Members of the dected officid’s personad aff include only persons who are under the direct
supervison of, and have regular contact with, the elected officd.*™ To be excluded as a legal
advisor, an individud must serve on the elected officd’s gaff and advise him on constitutiona or
legd matters**2

“8’"Martin v. Parker Fire Protection Dist., 1993 U.S. App. Lexis 12656 (10" Cir. 1993).
4829 U.S.C. § 203(€)(2)(C).
929 U.S.C. § 203(6)(2)(C)(i)-
4029 C.F.R. § 553.11(C).
129 C.F.R. § 553.11(h).
4229 C.F.R. § 553.10(d).
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Employees of Legidative Bodies

Individuads employed in the legidative branch of state or local government and who are not subject
to the dvil service laws of ther employing agencies are not covered by the FLSA.*® However, this
excluson does not gpply to employees of state or local legiddive libraries or to employees of school
boards, other than elected officids and their appointees.***

Prisoners

The FLSA does not apply to a prison inmete if, while sarving a prison sentence, he is required to
work by or does work for the prison within the confines of the indtitution on prison farms, road
gangs, or other areas directly associated with the incarceration program.*®> Where inmates are
contracted out by an inditution to a private company or individud, an employer-employee
relaionship may be created between the company or individud and the prisoners*®® regardless of
whether the work is performed within the confines of the inditution or elsewhere®®” The FLSA
applies where a prisoner’s work for a private employer in the local or national economy would tend
to undermine the FLSA wage scae%®

Joint Employment

In some situations, an employee can be considered to be working for two or more employers at the
same time. When such a “joint employment” relationship exists, the hours worked and compensa
tion received by the employee from each employer mus be totaed to determine compliance with
the FLSA’s minmum wage and overtime requirements*® A joint employment reldionship
generdly will be consdered to exist under one of the following conditions:

(& Where there is an arrangement between the employers to share the employee's services, or

(b) Where one employer is acting directly or indirectly in the interest of the other employer; or

4329 U.S.C. § 203(€)(2)(C).
4429 C.F.R. § 553.12(h).

“%SHarkinv. State Use Industries, 990 F.2d 131 (4™ Cir. 1993); Alexander v. Sara, Inc., 721 F.2d
149 (5™ Cir. 1983).

“9\Watson v. Graves, 909 F.2d 1549 (5" Cir. 1990).
“9"\Wage and Hour Field Operations Handbook § 10b29(b).
“%Danneslgold v. Hamsrath, 82 F.3d 37 (2" Cir. 1996).
49929 C.F.R. § 791.2(a).
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(c) Where the employers share the control of the employee because one employer contrals, is
controlled by, or shares common control with the other employer.>®

The 1985 Amendments to the FLSA create three exceptions to the joint employment rule that apply
to municipa employees. These exceptions pertain to the following:

(&) Occasond or sporadic employment;

(b) Specid detail work for public safety employees; and

(c) Work performed for more than one jurisdiction under a mutua aid agreement.
Occasional and Sporadic Employment

Generdly, the hours worked by an employee for the employing jurisdiction in addition to his regular
hours mugt be added to the employee's regular hours in determining overtime compensation.  An
exception to this rule applies to state or locd government employees who, solely at their option,
work occasondly or sporadicdly on a part-time bass for the same public agency in a different
capacity from thar regular employment. In such instances, the hours worked in the different jobs
do not have to be combined for purposes of determining overtime liability under the FLSA >

An activity may be occasona or sporadic even if it is recurring. For example, taking tickets or
providing security for specid events such as concerts and sports events may be considered
occasiond or sporadic even though the event recurs seasondly. Conversely, additional work
performed regularly for the same agency is not considered intermittent or irregular employment and
therefore, the hours worked must not be combined in computing any overtime compensation due,
To illudrate, the Labor Department uses the example of a parks department clerk who adso regularly
works additiond hours on a part-time basis every week at a public park food and beverage sales
center operated by the agency.**

To qudify for this exemption, the employee's decision to work in a different capacity must be made
fredy and without coercion by the employer. The employer may suggest that the employee
undertake another kind of work when the need for assstance arises, but the employee must be free
to refuse to perform the work without penalty or judtification.®*

50029 C.F.R. § 791.2(b).
50129 C.F.R. § 553.30(3).
50229 C.F.R. § 553.30(b)(3).
50329 C.F.R. § 553.30(2).
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An employee is consdered to be working in a different capacity if the job does not fdl within the
same generd occupational category as the employee's regular job. Factors to be considered in
meking this determination include the education, experience, duties, sills, and knowledge required
by the jobs.**

Soecial Details

Another exception to the joint employment rule provided by the 1985 Amendment applies to a fire
protection or law enforcement employee’ s hours spent working on a special detail for a separate or
independent employer in fire protection, law enforcement, or related activities. For purposes of this
exception, security personnd in correctiond inditutions are considered to be law enforcement
employess. The hours worked on such a specia detail do not have to be counted by the employing
jurisdiction in figuring overtime compensation if the specia detail is worked solely at the
employee's option.  This exception will not be destroyed even if the primary employer requires the
second employer to hire its employees for specid details, facilitates the hiring of its employees, or
affects the conditions of employment of the specid detail >

Mutual Aid Agreements

Fndly, the 1985 Amendments alow state and local government employees to volunteer to perform
services for other state or local government agencies, even if the primary employer has a mutual aid
agreement with the agency for which the volunteer work is performed.®® For example, where Town
A and Town B have entered into a mutud aid agreement related to fire protection, a firefighter
employed by Town A who dso is a volunteer firefighter for Town B will not have his hours of
volunteer service for Town B counted as part of his hours of employment with Town A. The mere
fact that the service volunteered to Town B may, in some instances, involve work in Town A’s
geographic jurisdiction does not require the volunteer’s hours to be counted as hours of employment
with Town A.3%

Exemptions
Overview
The FLSA contains certain exemptions which make its standards inapplicable to particular groups

of employees. Generdly, these exemptions can be classfied into three categories. (1) those that
completely suspend both the minimum wage and overtime provisions, (2) those that suspend only

50429 C.F.R. § 553.30(C).
50529 U.S.C. § 207(p)().
%29 U.S.C. § 203(€)(4)(B).
5729 U.S.C. § 553.105.
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the overtime provisons, and (3) those that provide partid overtime exemptions limited to specific
times of the year.

Courts have hdd that dl exemptions from FLSA coverage must be drictly construed. Therefore,
a municpdity must show that an employee's activities fdl squarely within the scope of a particular
exemption before taking the benefit of the exemption.

Gengrdly, FLSA exemptions are figured on a workweek basis. A workweek is defined as seven (7)
consecutive 24 hour periods®®  An employee can be considered exempt only if he meets the
requirements of one (1) or more exemptions during an entire workweek.

It is possble for an employee to qudify for two or more exemptions in the same workweek.
However, dl of the requirements of each exemption must be satisfied and the employer can take
advantage only of the least restrictive of the exemptions.

Exemptions Applicable to Municipalities

The FLSA contans numerous exemptions, but the exemptions most likely to be used by
municipdities are the exemptions for the following individuas:

(&) Executive, adminidrative and professona employees,

(b) Amusement or recrestiond establishment employees,

(c) Employees who could be subject to § 204 of the Motor Carrier Act,

(d) Hospital employees, and

(e) Police and fire personnd.

Executive, Administrative, and Professional Employees

Executive, adminidrative and professond employees are exempt from the minimum wage and
overtime provisions of the FLSA.**® An employee meets one of these “white-colla” exemptions by
meeting either a long test or a short test established by the Labor Department. However, the Labor
Department recently issued anotice that it intends to revise these regulations in the near future.

An employee mets the long test for the executive exemption if the employee makes a sdary of $155
or more per week and meets al of the following requirements:

5829 C.F.R. § 778.105.
50999 U.S.C. § 213(a)(1).
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(1) Spendsfifty percent (50%) or more of his time managing an enterprise or department,

(2) Cugtomarily and regularly directs the work of two (2) or more employees besides himself,
(3) Has the authority to hire, fire, promote, or make effective recommendations of such actions,
(4) Customarily and regularly exercises discretionary powers, and

(5) Does not spend more than twenty percent (20%) of his time on non-managerid activities.>*°

An employee meets the short test and is therefore exempt as an executive employee if he makes a
sdary of a least $250 per week and meets the following requirements:

(1) Spends fifty percent (50%) or more of his time managing an enterprise or department, and
(2) Customarily and regularly directs the work of two (2) or more employees besides himsdlf.>!*

An employee who makes a salary of $155 or more a week and meets the following requirements can
be exempt as an administrative employee:

(1) Spends fifty percent (50%) or more of his time performing office or non-manua work
related to management policies or generd business operations,

(2) Customarily and regularly exercises discretion and independent judgment,

(3) Either regulaly asssts someone in an executive or administrative job, executes specia
assignments, or peforms gpecidized or technica work requiring specid training or
knowledge, and

(4) Does not spend more than twenty percent (20%) of his time performing non-exempt work.>*?

An employee mesets the short test for adminisirative employees if he receives a sdary of a least
$250 per week and meets the following requirements:

(1) Spends fifty percent (50%) or more of his time performing office or non-manua work
relating to management policies or generd business operations, and

51929 C.F.R. § 541.1(a)-(f).
51129 C.F.R. § 541.1(f).
51229 C.F.R. § 541.2(a)-(€)().
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(2) Customarily and regularly exercises discretion and independent judgment >

An employee who makes a sdlary of at least $170 per week qudifies for the professional exemption
if the employee dso spends at least eighty percent of his time performing one of the following
duties

(1) Work requiring knowledge of an advanced type in afield of science or learning, or
(2) Origind and cregtive work in an artistic endeavor, or

(3) Teaching, tutoring, ingtructing, or lecturing as a teacher certified or recognized as such in
an educationd indtitution by which heis employed.

Fndly, the employee mugt consgtently exercise discretion and judgment while performing work
predominantly intellectud and varied in nature.>'

The short test for a professiona is met by an employee who makes a sdary of at least $250 per
week, spends at least fifty percent (50%) of his time performing one of the duties outlined in the
long test for professond employees and consistently exercises discretion and judgment with respect
to scientific, specidized, or academic work. The exercise of discretion and judgment is not required
with respect to artistic endeavors.*®

Amusement or Recreational Establishment Employees

The FLSA provides a minimum wage and overtime pay exemption for any employee employed by
an amusement or recrestiond establishment if:

(1) Thefacility does not operate for more than seven (7) months in any caendar year, or

(2) During the preceding cdendar year, the facility’s average receipts for any sx (6) months of
the year were not more than 33a percent of its average receipts for the other six (6) months
of theyear.>'

5139 C.F.R. § 51.2(€)(2).
5429 C.F.R. § 541.3(a)-(€).
51529 C.F.R. § 541.3(¢).
51629 U.S.C. § 213(3)(3).
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This exemption has been held to apply to “establishments’ such as golf courses™’ svimming
pools,>*® summer camps,**® and parks.>®

The term “ establishment” means a digtinct physica place of business.®?* Consequently, two or more
physcdly separated portions of a busness located on the same premises, and even under the same
roof, may constitute more than one establishment.>>* In such circumstances, each unit must be
evauated to determine if its employees meet this exemption.

Interstate Motor Carrier Exemption

The FLSA provides an exemption from the overtime pay requirements of the Act for employees
subject to the provisions of the Motor Carrier Act.*** The following three (3) requirements must be
met to claim the benefit of this exemption:

(1) Interstate commerce must be involved,

(2) The employer must be an operator subject to regulation by the Motor Carrier Act, and

(3) The employee's activities mugt directly affect the safety of operation of motor vehicles.>*
What conditutes transportation in interstate commerce aufficent to bring an employee within this
exemption is determined by the definition of interstate commerce contained in the Motor Carrier
Act. This definition is not identica to the less redtrictive definition used in the FLSA. The Supreme

Court has hdd that goods procured outside the state and brought to a warehouse, when the ultimate
destination was the customer’s place of business, retained their character as goods in interstate

*"\Wage-Hour Opinion Letter No. 600 (May 25, 1967).

*18\Wage-Hour Opinion Letter No. 307 (Feb. 14, 1975); Wage-Hour Opinion Letter No. 288
(Sept. 10, 1974).

*19\Wage-Hour Opinion Letter No. 903 (June 10, 1968).
52029 U.S.C. § 553.32(e).

%2129 C.F.R. § 779.303.

%2229 C.F.R. § 779.305.

23329 U.S.C. § 213(b)(1)(Section 204 of the Motor Carrier Act was recodified at 49 U.S.C. §
3102).

5229 C.F.R. § 782.2(a).
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commerce®® Thus, employees who pick up such goods a a warehouse for ddivery to the find
destination may be exempt. Furthermore, the United States Supreme Court has held that the
exemption may apply even though less than four percent (4%) of the employee's duties relate to
interstate commerce.>2®

Types of employees whose activities have been held to directly affect the safety of operation of
motor vehides indude drivers, driver’s helpers, loaders, and mechanics®*’” Employees who have
been hdd not to meet this definition indude stenographers, clerks, foremen, warehousemen,
superintendents, salesmen, and employess acting in an executive capacity.>?®

Hospital Employees

The FLSA recognizes the specid needs of hospitals by allowing a hospital and its employees to
utilize a fourteen-day period as the basis for overtime computation. This provison dlows a hospital
to enter into an arrangement with any of its employees, prior to performance of work, to establish
a workweek of fourteen consecutive days instead of the regular workweek of seven consecutive
dayS.529

A hospital employee who agrees to be paid on the bass of a fourteen day workweek must be paid
overtime at not less than one and one-haf times his regular rate (1) for any hours worked in excess
of dght a day in the fourteen-day period, and (2) for any hours exceeding a tota of eighty (80) in
the fourteen-day period. Payments due for daily overtime may be credited against overtime due for
hours over eighty (80) in the fourteen-day period.>*

Police and Fire Protection Personnel
The FLSA provides two special exemptions for employees engaged in fire protection and law
enforcement activities. For purposes of these exemptions, an employee engaged in fire protection
activitiesis defined as any employee who meets the following criteria

(1) Isemployed by an organized fire department or fire protection didtrict;

*%\Walling v. Jacksonville Paper Co., 317 U.S. 564 (1943).
*2Morrisv. McComb, 332 U.S. 422 (1947).

%2729 C.F.R. 88 553.32(f), 782.3-.6.

52829 C.F.R. § 782.2(f).

52929 C.F.R. § 207(j).

*3%\Wage-Hour Opinion Letter No. 537 (Dec. 2, 1966).
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(2) To the extent required by state statute or local ordinance, has been trained and has legal
authority and responghility to engage in the prevention, control, or extinguishment of a fire
of any type, and

(3) Paforms activities which are required for, and directly concerned with, the prevention,
contral, or extinguishment of fires>3*

An employee who meets these criteria is considered to be engaged in fire protection activities even
if consdered atrainee or probationary employee.

Among the fire department employees generdly regarded as engaged in fire protection activities are
firefighters, engineers, hose or ladder operators, fire specidigts, fire inspectors, lieutenants, captains,
fire marshds, battdion chiefs, deputy chiefs, chiefs, and rescue and ambulance service personnel
who form an integra part of the public agency’s fire protection activities. Also included in this
definition are employees who work for forest conservation agencies or other public agencies charged
with forest fire spotting or fighting responsibilities®** Civilian employees of a fire department such
as digpatchers, darm operators, maintenance workers, cooks, and clerks are not considered to be
engaged in fire protection activities®*

The FLSA definition of an “employee engaged in law enforcement activities” refers to an employee
who meets the following criteria

(1) Is a uniformed or plain clothes member of a body of officers and subordinates who are

empowered by statute or loca ordinance to enforce laws designed to maintain public peace
and order and to protect both life and property from accidenta or willfu injury, and to
prevent and detect crimes,

(2) Hasthe power of arrest, and

(3) Is presently undergoing, has undergone, or will undergo on-the-job training and/or a law
enforcement course of ingtruction and study. >

Employees who meet this criteria are considered to be engaged in law enforcement activities even
if consdered to be atrainee or probationary employee.

53129 C.F.R. § 553.210(a).
53229 C.F.R. § 553.210(a)(b).
53329 C.F.R. § 553.210(c).
5329 C.F.R. § 553.211(a).
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Employees typicdly engaged in law enforcement activities include city police, sheriffs deputy
sheriffs, court marshds and deputy marshels, constables and deputy constables, and security
personnd in correctiona inditutions®>  City jails and precinct house lock-ups are generdly
considered to fdl within the definition of a correctiona indtitution.>*®* Employees of correctiond
inditutions who qudify as security personnd are those who have respongbhility for controlling and
maintaining custody of inmates whether their duties are performed insde or outside the inditution.

Elected law enforcement offidds who are not subject to the civil service laws of the particular
jurisdiction are not considered to be engaged in law enforcement activities for purposes of these
exemptions.>*” Other employees who normally do not meet the test of employees engaged in law
enforcement activities include building inspectors, hedth inspectors, anima control personnd,
dvilian traffic employees, and building guards whose primary duty is to protect the lives and
property of persons within the limited area of the building.>*®

An employee who spends twenty percent (20%) or more of his time performing non-exempt work
will not be considered to be engaged in fire protection or law enforcement activities®®*®  However,
this limitation is not affected by law enforcement or fire protection employees who undertake
employment for the same employer on an occasional or sporadic and part-time basis in a different
capacity from their regular employment.>*® Employees who engage in both fire protection and law
enforcement activities are entitled to the applicable 7(k) standard®** which applies to the activity in
which the employee spends a mgjority of work time during the work period.>*?

Trainees who attend a bona fide fire or police traning facility, when required by the employing
agency, are considered to be engaged in fire protection or law enforcement activities if they meet
the gpplicable test set out above>* Ambulance and rescue service employees of a public agency
aso may be treated as employees engaged in fire protection or law enforcement activities if they
receive training in the rescue of fire and accident vicims or fire fighters injured in the performance

53529 C.F.R. § 533.211(c), (f).
53629 C.F.R. § 553.211(f).
53729 C.F.R. § 553.211(d).
53829 C.F.R. § 553.211(e).
53929 C.F.R. § 553.212(3).
54029 C.F.R. § 553.212(h).
541See discussion of the Section 7(K) exemption below.
54229 C.F.R. § 553.213(a), ().
5429 C.F.R. § 553.214.
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of their fire fighting duties and the ambulance and rescue service employees are regularly dispatched
to fire, riots, natural disasters, and accidents.>**

Exemption for Public Agencies with Fewer Than Five Employees

The FLSA provides a complete overtime pay exemption for any employee of a public agency
engaged in fire protection of law enforcement activities, if the public agency employs less than five
(5) employees®”® Law enforcement and fire protection are considered separately for purposes of
determining whether there are five (5) employees. Therefore, if a public agency employs less than
five (5) employees in fire protection activities but five (5) or more employees in law enforcement
activities, the agency may dam the exemption for the fire protection employees but not for the law
enforcement employees.>*® Furthermore, the public agency is only required to count employees who
are engaged in fire protection or law enforcement activities and not the agency’s civilian employees
such as clerical workers,

This exemption applies on a workweek basis. Consequently, the exemption may apply in certain
workweeks, but not in others.>*’

Section 7(k) Partial Overtime Exemption for Fire Protection and Law Enforcement Employees

Generdly, the FLSA requires employees to be paid one and one-haf (1¥%) times their regular rate
of pay for al hours worked over forty (40) in a workweek. Section 7(k) of the Act provides an
exception to this generd rule by alowing work periods of seven (7) to twenty-eight (28) days for
purposes of computing overtime compensation due employees engaged in fire protection or law
enforcement activities>*®

Under Section 7(k), overtime compensation is due an employee engaged in fire protection activities
only for those hours in excess of 212 in a twenty-eight (28) day period, or any proportionate number
of hours worked in a fewer number of days.>*° Overtime compensation is due an employee engaged
in law enforcement activities only for hours worked in excess of 171 in a twenty-eight (28) day
period or for a proportionate number of hours worked in a fewer number of days>° The Labor

5429 C.F.R. § 553.215(a).
54529 U.S.C. § 213(b)(20).
54629 C.F.R. § 553.1(d).

54729 C.F.R. § 553.200(C).
54329 U.S.C. § 207.(K).

54929 C.F.R. § 553.230(C).
59029 C.F.R. § 553.230(h).
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Department’s table of work periods and maximum hours found in 29 C.F.R. § 553.230 is reprinted
below:

Work period (days) Maximum hours standards
Fire Protection Law Protection

28 212 171
27 204 165
26 197 159
25 189 153
24 182 147
23 174 141
22 167 134
21 159 126
20 151 122
19 144 116
18 136 110
17 129 104
16 121 96
15 114 92
14 106 86
13 96 79
12 91 73
11 83 67
10 76 61

9 68 55

8 61 49

7 53 43
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Hours Worked
Overview

A basic determination required for compliance with the FLSA is ascertanment of the hours worked
(or compensable time) by an employee during a workweek. Court decisions congtruing the term
“hours worked” make it clear that this term includes not only the time spent by an employee when
he is engaged in performing the principal duties of the job but dso time spent on incidental activities
which are part of the employee's principa duties. Also compensable is time spent by an employee
on activities not integrated with his principa activitiesif thetimeis:

(@) Spent for the employer’ s benefit,

(b) Controlled by the employer,

(c) “Suffered or permitted” by the employer, or

(d) Inan activity requested by the employer.>*
An employee is “suffered or permitted” to work if the employer knows or had reason to believe the
employee is performing work.>*? This definition dso applies to work peformed away from the
employer’s premises or job site.**®* The rules for determining whether time spent in particular
gtuations are “ hours worked” are discussed below.
Determining Hours Worked

Waiting Time

Time spent by an employee waiting before starting work because the employee arrived a work
earlier than required is not considered “hours worked.”**  All hours spent by employees waiting
while on duty must be counted as hours worked even though the employees are alowed to leave

thar job site>* Waiting time spent by an employee after being relieved from duty is not considered
to be hours worked if:

129 C.F.R. 88 785.6, .7.

229 C.F.R. § 785.11.

%29 C.F.R. § 785.12.

29 C.F.R. 88 790.6(b), 790.7(b), (h).
%29 C.F.R. § 785.15.
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(1) The employeeis completdly reieved from duty and is dlowed to leave his job,

(2) Theemployeeistold that heisrdieved until adefinite, specified time, and

(3) Therdief period islong enough for the employee to use the time as he sees fit.>°
On-Call time

An employee who is required to reman on-cal on the employer’s premises or so close to the
employer’s premises that the employee cannot use the time effectively for his purposes is considered
to be working while “on-cdl.” An employee who is not required to remain on the employer’s
premises but is required to leave word a his home or with municipd officids where he may be
reached is not working while on call.>>” Furthermore, requiring an employee to wear a paging device
while on cdl does not interfere with the employee’ s freedom so as to make his time compensable.>*®
However, dl time spent by an employee called to perform work is consdered to be compensable
time559

Rest and Meal Periods
The FLSA does not require employees to be given rest and med periods>® However, if a rest
period of less than twenty (20) minutes duration is given, the time spent during the rest period is
considered to be compensable time>* A rest period of more than twenty (20) minutes will not be
consdered compenssbleif:
(1) Theemployeeisfreeto leavethejob Ste,

(2) Therest period islong enough to alow the employee freedom to do as he pleases, and

(3) Thereisno attempt to evade the FLSA..>%

%629 C.F.R. § 785.16.

729 C.F.R. § 785.17.

*8\Wage-Hour Opinion Letter No. 995 (May 28, 1969).
*%Wage-Hour Opinion Letter No. 777 (March 18, 1968).

*0\Wage-Hour Opinion Letter No. 936 (January 16, 1969); Wage-Hour Opinion Letter (Oct. 22,
1941).

%129 C.F.R. § 785.18.
*%2\Wage-Hour Opinion Letter Aug. 23, 1944).
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Mea periods of thirty (30) minutes or longer are not compensable if the employee is completely
relieved of dl duties>®® While an employee must be free to leave his work station, the employee
can be confined to the plant premises without having to be compensated.®®*

Although the above rules gpply to law enforcement personnel, specia rules apply to fire protection
employees paid according to the specia 7(k) exemption.*®* Where the public agency chooses to use
the Section 7(k) exemption for firefighters, med time cannot be excluded from hours worked if the
firefighter works a dhift of 24 hours duration or less®® Med time can be excluded from
compensable hours for fire protection personnel who work shifts of more than 24 hours so long as
the regular tests for deducting med time are met.

Seeping Time

There are two generad FLSA poalicies regarding the compensability of deeping time. Seeping time
is considered to be compensable working time for employees who work shifts of less than 24
hours.>®” Time spent deeping is not considered compensable time for employees whose shifts last
24 hours or longer if:

(1) Anexpressor implied agreement excluding deep time exigts,

(2) Adequate deeping facilities are furnished, and

(3) At least five (5) hours of deep is possible during the scheduled deeping periods>®®
Interruptions to perform duties are consdered hours worked and the entire deeping period must be
counted as hours worked if there are interruptions to the extent that the employee cannot get a

reasonable night’s degp.*°

The generd rules regarding degping time aso gply to law enforcement and fire protection
personnel with one exception.  The deeping time of law enforcement and fire protection personnel

56329 C.F.R. § 785.19.
56429 C.F.R. § 785.19(b).
5529 C.F.R. § 553.223(b), (C).
5629 C.F.R. § 553.223(C).
5729 C.F.R. § 785.21.
56829 C.F.R. § 785.22.
56929 C.F.R. § 785.22(h).
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who are paid according to the Section 7(k) exemption can be deducted only if the employees work
shiftsof more than 24 hours.>"

Lectures, Meetings, and Training Programs
Time spent attending lectures, meetings, and training programs is not counted as hours worked if:

(1) Attendanceis outside of the employee' s regular working hours,

(2) Attendanceisvoluntary,

(3) Theactivity isnot directly related to the employee’ s job, and

(4) The employee does not perform any productive work during the program.®"

Attendance is not voluntary if the employee is led to beieve that his employment or working
conditions will be adversdly affected by non-attendance.®”? The activity is considered to be “directly
related to the employee's job” and therefore compensable, if it is designed to make the employee
handle his job more effectivdly as didinguished from traning the employee for another job.
Conversdly, a course meant to prepare the employee for advancement by teaching him new sills
is not considered directly related to the employee’s job even though the course incidentaly improves
hisskill in doing his regular work.>"

Travel Time
The FLSA does not count as compensable time the time spent traveling between home and work

before or after regular working hours>*  Time spent by an employee traveling from job ste to job
site during hiswork day is compensable time®”

57029 C. F.R. § 553.222(h).
57129 C.F.R. § 785.27.
57229 C.F.R. § 785.28.
57329 C.F.R. § 785.29.
57429 C.F.R. § 785.35.
57529 C.F.R. § 785.38.
148



An employee who is sent out of town for a one day assgnment is not entitled to compensation for
the time he spends in traveing between his home and the locd railroad, bus termind, or airport.
However, he must be paid for dl other trave time except the time oent in eating.>®

An employee mug be pad for dl time, except med periods, spent traveing overnight on business
during his norma working hours whether on regular work days or non-working days°”” The
employee is not required to be paid for travel time outside of his norma working hours, except for
any time actualy spent performing duties®’®

Medical Examinations

Time spent by an employee waiting for and receiving medica attention on the premises or a the
direction of the employer during the employee’'s norma working hours on days when he is working
constitutes hours worked.>”®
Substitution of Work
The FLSA dlows individuds employed in any occupation by the same public agency to agree to
substitute for one another during scheduled work hours in performance of work in the same capacity
When employees trade hours, each employee mugt be credited as if he had worked his normal work
schedule for that shift if the following conditions are met:

(1) The employees decided on their own to trade shifts,

(2) Thetrade was approved beforehand by the public agency, and

(3) The decision to substitute was made fredly and without coercion.>®

A public agency that employs individuals who substitute or trade time is not required to keep records
of the hours of the substitute work.>*

57629 C.F.R. § 785.37.
57729 C.F.R. § 785.39
57829 C.F.R. §§ 785.39, .41.
5929 C. F.R. § 785.43.
58029 U.S.C. § 207(p)(3).
5129 U.S.C. § 211(c).
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Minimum Wage

As of September 1, 1997, the FL SA requires that dl covered, non-exempt employees must be paid
a minmum hourly wage of at least $5.15 per hour for each “hour worked.”*® There is no
prohibition againg any payroll deduction that does not reduce the employee's average hourly pay
to less than the minimum wage.*®* However, the following deductions are dlowed even though they
reduce the employee’ s average hourly pay to less than the minimum wage:

(1) Deductionsfor the reasonable cost of board, lodging, and other facilities,
(2) Amounts deducted for taxes,

(3) Paymentsto third persons pursuant to a court order; and

(4) Paymentsto an employeg' s assignee.®®*

The reasonable costs of fair vaue of food, lodging, and other facilities which are customarily
furnished to employees can be taken as a credit toward meeting the minimum wage.®®* Reasonable
cost of far vaue does not include a profit to the employer.®®® The cogt of furnishing fadilities that

are primaily for the benefit or convenience of the employer cannot be claimed as a credit toward
the minimum wage>®’

Deductible taxes incdlude dl federd, state, and loca taxes, levies, and assessments induding social
security and state unemployment insurance taxes.*®®  Payments to third persons that can be deducted
incdude payments to a creditor of the employee under garnishment, wage attachment, or bankruptcy
proceeding.”®® Findly, the Act dlows deductions from wages for sums voluntarily assgned by an
employee to a creditor, donee, or other third party if neither the employer, directly or indirectly,

5229 U.S.C. § 206(a)(2).

53329 C.F.R. § 531.36(a).

58429 C.F.R. §§ 531.29, 531.38, and 531.40.
58529 U.S.C. § 203(m).

53629 C.F.R. § 531.33(h).

5729 C.F.R. § 531.32(c).

529 C.F.R. § 531.38.

8929 C.F.R. § 531.39.
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derives any benefit from the transaction.®®® Among the sums deemed to be paid to the employee
dthough assgned to third persons indude payments for insurance premiums and voluntary
contributions to churches and charitable, fraternd, athletic, and socid organizations from which the
employer receives no direct benefit.>**

Overtime Pay
Overview

The FLSA generdly requires employers to pay dl covered, non-exempt employees one and one half
(1) times their regular rate of pay for al hours worked over 40 in a workweek.>*? An employee's
“regular rate”’ is equa to his total pay for the workweek divided by the number of hours actudly
worked by the employee during that week.>?® A workweek is a fixed and regularly recurring period
of 168 hours, or seven (7) consecutive 24-hour periods. The beginning of a workweek may be
changed if the change is intended to be permanent.>**

The FLSA does not require that an employee be paid on a weekly basis. The employer may pay the
employee a other regular intervds, such as daily, weekly, bi-weekly, or monthly, as long as the
compensation earned by an employee in a particular workweek is pad on the regular pay day for
the period in which the workweek ends.>*®

Exclusions From Regular Rate

The regular rate includes dl remuneration for employment paid to or on behaf of an employee,
except pecificaly desgnated payments. These payments include:

(&) Certain bonuses,
(b) Gifts,
() Reimbursement for expenses,

(d) Payment for idle hours, and

5029 C.F.R. § 531.40(a).
59129 C.F.R. § 531.40(c).
59229 U.S.C. § 207(a).
5329 C.F.R. § 778.109.
5%429 C.F.R. § 778.105.
%529 C.F.R. §§ 778.104, 106.
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(e) On-cdl pay.
Bonuses

Bonuses must be andyzed carefully to determine if they must be included in an employee's totd
compensation. Bonuses that must be included will increase the employee's regular rate and his total
compensation during workweeks in which overtime hours are worked.

Bonuses may be excluded from an employee's regular rate if: (1) both the fact that payment is to
be made and the amount of the payment are determined at the sole discretion of the employer, (2)
these decisions are made at or near the end of the period for which the bonus is being given, and (3)
the bonus is not given pursuant to any contract, agreement, or promise causing the employee to
expect a regular bonus>®* Thus, discretionary bonuses, such as Christmas bonuses, are not included
in the regular rate>” However, non-discretionary bonuses must be totaled with other earnings to
determine the employee's regular rate on which overtime pay must be computed. Examples of
indudable bonuses are atendance bonuses, production bonuses, bonuses for quaity and accuracy
of work, efficiency bonuses, and length of service bonuses>%®

Gifts

The FLSA dso excludes the vaue of gifts from an employee's remuneration used to figure his
regular rate>*® A payment that is measured by hours worked, production, or efficiency or that is so
substantia that employees consider it part of their wages is not considered a gift. Furthermore, a
payment made pursuant to a contract is not a gift.>*°

A gift remains excludable even though it is pad with such regularity that employees are led to
expect its continuance. Also excludable are bonuses that vary for different employees on the basis
of sdary, hourly rate, and length of service**

529 U.S.C. § 207(€)(3).
59729 C.F.R. § 778.211(b).
59829 C.F.R. § 778.211(c).
5929 U.S.C. § 207(€)(1).
60029 C.F.R. § 778.212(b).
50129 C.F.R. § 778.212(c).
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Expenses

Expenses the employee incurs in furtherance of his employer’s interests are excludable from the
employee's regular rate.®? This excdlusion is limited to reimbursements that reasonably approximate
the expenses incurred.®® Thus, any part of a reimbursement that exceeds the employee’s actud
expenses must beincluded in the regular rate®*

Payment For Idle Hours

Payments which are made for occasiona periods when an employee is not at work due to vacation,
holiday, illness, falure of the employer to provide suffident work, or other amilar circumstances,
are not considered to be compensation for the employee's hours of employment. Therefore, such
payments may be excluded from the regular rate of pay but may not be credited toward overtime
compensation due under the Act.®®

The term “failure of the employer to provide sufficient work” refers to occasona, sporadicaly
recurring Stuations when the employee would normaly be working if it were not for factors such
as machinery breskdown, falure of expected supplies to arrive, weather conditions affecting the
ability of the employee to perform the work, and other unpredictable obstacles beyond the control
of the employer.®® Other smilar causes include absence due to jury duty, atending a funerd of a
family member, and inability to reach the work place because of weather conditions.®®’

Sometimes employees who are entitled to holiday or vacation pay forego the time off and perform
work for the employer on the holiday or during the vacation period. If the employee receives
holiday or vacation pay, and dso receives pay a his cusomary rate for the hours worked on the
holiday or vacation day, the sum dlocable to holiday or vacation pay is excludable from the regular
rate.>®

5229 U.S.C. § 207(€)(2).

60329 C.F.R. § 778.217(a).
529 C.F.R. § 778.217(c).
5529 U.S.C. § 207(€)(2).

%929 C.F.R. § 778.218(c).
60729 C.F.R. § 778.218(d).
60829 C.F.R. § 778.219(a).
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Show-Up and On-Call Pay

“Show-up pay” can be paid to employees who report to work and find no work or less than a
minimum amount of work avalable. The portion of the show-up pay that represents compensation
a the gpplicable rate for the draight-time or ovetime hours actudly worked can be credited as
draight-time or overtime compensation. The amount of show-up pay covering time not worked can
be excluded from the computation of the employee’s regular rate but cannot be credited toward the
overtime compensation due the employee.5*°

On-cdl pay is given to an employee as compensation for those hours that the employee agrees to
respond if caled upon by the employer to perform work. On-cal pay must dways be included in
the computation of the employee sregular rate.®*°

Reducing Overtime Liability

The FLSA provides severa specid plans for reducing overtime ligbility. Because of the complexity
of many of these plans, however, only two of the plans generdly will be of practica use to
municipdities  The first of these plans involves the use of compensatory time off and the second
is referred to as the “ coefficient plan.”

Compensatory Time Off

The 1985 Amendments to the FLSA dlow muniapdities to use compensatory time off in lieu of
cash ovetime compensation required by the Act.® An “employer is free to require an employee
to take time off of work, and an employee is a0 free to use the money it would have paid in wages
to cash out accrued compensation time.”®*? Compensatory time may be given as a subdtitute for
overtime pay if given:

1. Pursuant to any agreement, such as a collective bargaining agreement between the public
agency and representatives of its employees; or

2. Pursuant to an agreement arrived at between the employer and employee before performance
of the work; or

3. To employees hired prior to April 15, 1986, and provided pursuant to a regular practice in
effect on that date.

80929 C.F.R. § 778.220(a).

61929 C.F.R. § 778.223.

61129 U.S.C. § 207(0).

®2Christensen v. Harris County, 529 U.S. 576, 585 (2000).

154



The Amendments dso provide certain limitations on the amount of compensatory time that can be
given. Firgt, compensatory time must be given at the rate of one and one haf (1%2) hours for each
hour of employment for which overtime compensation would otherwise be required. Furthermore,
the total amount of compensatory time that an employee can accrue is limited. Seasonal employees
or employees whose work includes activities in public safety or emergency response can accrue a
maximum of 480 hours of compensatory time. All other employees can accrue no more than 240
hours of compensatory time.

Any employee who has reached these compensatory time limits mugt be paid overtime compensa-
tion for additiona overtime hours of work at the rate of one and one half (1¥2) times the employee's
regular rate of pay. An employee who has accrued compensatory time at the time of termination
of employment mugt be paid for the unused compensatory time at a rate of compensation not less
than the greater of:

1. The average regular rate received by the employee during the last three (3) years of the
employee s employment; or

2. Thefina regular rate received by the employee.

Findly, an employee mugt be dlowed to use his compensatory time off within a reasonable time
after making a request to do so if use of the compensatory time does not “unduly disrupt” the
operations of the municipality.

It is important to understand that compensatory time off is not synonymous with an exemption from
coverage but only provides municipdities with some rdief. It is gill critica for a municipdity to
reduce ligbility for compensatory time off asillustrated by the following example.

Assume that a municipdity has twenty firefighters working shifts of 24 hours on and 48 hours off.
In a 28-day period, each firefighter will work an average of 9a shifts or 224 hours. Unless the
firfighters are on a specia plan, they will be entitled to overtime after 40 hours in each 7-day
period. For smplicity, assume that overtime will be due after 160 hours in a 28-day period. Thus,
each firefighter will work 64 overtime hours in each 28-day period and will accrue 96 hours of
compensatory time (1% times 64 hours) in each 28-day period. In less than five months, each
firefighter will accrue the maximum of 480 hours of compensatory time which can be accumulated
under the Act. The employee then will have to be compensated a one and one-half (1v%) times his
regular rate for dl additional overtime hours and thus will be entitled to 480 hours times his regular
hourly rate of pay upon termination of employment unless he is dlowed to take some or al of this
time off.

This example shows how quickly employees can accumulate a tremendous amount of compensatory
time that, when taken as time off, can be extremey inconvenient. In addition, accumulated
compensatory time mus be viewed as a liddility because of the requirement that terminated
employees must be paid for al accumulated compensatory time.  Consequently, it is imperative for
amunicipaity to keep compensatory time to aminimum.
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Coefficient Plan

The FLSA dlows the payment of a fixed weekly wage to an employee with the understanding that
the sdary is to compensate him for dl hours worked during any particular workweek. Since the
agreement specifies no definite number of weekly working hours, there can be no fixed regular rate.
The rate varies from week to week depending upon the number of hours worked and is figured by
dividing the fixed weekly wage by the total hours worked during the week. Thus, the regular rate
decreases as the number of hours worked increases.

An employee on the coefficent plan is entitled only to one hdf (¥2) of his regular rate for hours
worked in excess of 40 in a workweek because his weekly wages include straight time for al
overtime hours. Such a sysem is permissble as long as there is a cler mutud understanding
between the parties®*?

The coeffident plan is illusrated by the folowing example. Assume that a municipdity agrees to
pay an employee a fixed sdary of $200 per week for al hours worked. If the employee works 40
hours in a workweek, his regular rate of pay is $5.00 per hour ($200.00 divided by 40 hours).
However, if the employee works 50 hours in aworkweek, his regular rate is $4.00 per hour ($200.00
divided by 50 hours). Since the employee has worked 10 hours of overtime (50 hours minus 40
hours), he is entitled to overtime compensation for those hours at one and one-haf (1%2) times his
regular rate. However, he has aready received payment for those hours at his regular rate of $4.00
per hour, and therefore is entitled only to an additional haf time or $2.00 per hour for ten hours.
Thus, the employee will be entitled to $20 in overtime pay and atotd of $220 in the workweek.

Without such a plan, the employee in the above example who received a sdary of $200 per week
and worked 50 hours in a week will have a regular rate of $5.00 per hour ($200 divided by 40
hours). The employee will be entitled to one and one-haf (1%%) times this regular rate for his 10
ovetime hours for a total of $75.00 of overtime compensation. This will raise the employee’s tota
compensation for the week to $275 or $55 more than the employee on the coefficient plan.

Child Labor

The FLSA redtricts, and in some cases prohibits, the employment of persons under 18 years of age
in certain occupations and limits their working hours. Once a person reaches the age of 18 years,
the FLSA does not restrict his employment.®*4

The FLSA does not restrict the number of hours that 16 and 17 year old employees can work and
alows such employees to work during school hours. Outside of agriculture, however, a person must
be a least 18 years of age before he can be employed in certain occupations deemed to be hazardous
by the Secretary of Labor. Included in these hazardous occupations are motor-vehicle drivers and

®1329 C.F.R. § 778.114.

61429 U.S.C. § 203 (1).
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driver's helpers on any public road or highway. The prohibition does not apply to 16 and 17 year
gd employees who operate automobiles or trucks not exceeding 6,000 pounds gross vehicle weight
(2) Driving is redtricted to daylight hours;
(2) Operdtion of the vehicleis only occasona and incidenta to the employment;
(3) The employee holds adriver’slicense that isvaid for the job he performs,
(4) The employee has completed a state-gpproved driver education program;
(5) The vehide is equipped with a seat bet or amilar device for the driver and each helper; and

(6) The employer has ingtructed each employee under 28 years of age that the seat belts or other
devicesthat are provided must be used.®*®

The exception outlined above does not aoply if the vehide driver’s duties include towing of
vehicdles.

Among occupations that 14 and 15 year old employees cannot perform include:
(1) Manufacturing operations,

(2) Occupations requiring the performance of any duties in a workroom or workplaces where
goods are manufactured;

(3) Occupations invalving the operation or tending of hoiging apparatuses or any power-driven
meachinery other than office machines,

(4) The operation of motor vehicles or service as hel pers on such vehicles;, and

(5) Occupations other than office and sdles work connected with warehousing and storage.®*°

Fndly, the FLSA places the fallowing additional restrictions on the employment of 14 and 15 year
old employees:

(1) May be employed only outside of school hours;

5529 C.F.R. § 570.52(b)(1).
61629 C.F.R. § 570.119.
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(2) May be employed for no more than three (3) hours on any school day and eight (8) hours on
any non-school day;

(3) May work no more than eighteen (18) hours in a school week and forty (40) hours in a non-
school week; and

(4) Mugt perform dl work between 7:00 a. m. and 7:00 p.m. except that work may be performed
until 9:00 p.m. during the period from June 1 through Labor Day.®’

Posting and Record Keeping

Municipdities subject to the FLSA must post the Labor Department’s notice of minimum wage and
ovetime requirements.  This must be posted in dl places normaly used for posting information for
employees®®
Municipalities subject to the FLSA also are required to keep records of their employees concerning
their wages, hours, and other conditions of employment as the Wage-Hour Administrator prescribes.
The Adminigrator’s regulations specify no particular form for keeping records but require that such
records show the following data for each employee:

(2) Name and identifying number or symboal;

(2) Home address,

(3) Dateof birth if under 19;

(4) Occupation in which employed;

(5) Time of day and day of the week in which the employee' s workweek begins,

(6) Regular hourly rate of pay for weeks when ovetime is worked, bass on which wages are
paid, and amount and nature of each payment not included in the regular rate;

(7) Hours worked each work day and total hours worked each workweek;
(8) Totd dally or weekly straight-time earnings or wages,
(9) Totd weekly overtime compensation;

(10) Tota additions to or deductions from wages paid each pay period;

#1729 C.F.R. § 570.119.
#1829 C.F.R. § 516.4.
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(12) Total wages paid each pay period; and
(12) Date of payment and the pay period covered by payment.®*®
All records should be preserved for two to three (2-3) years.®®°

Only the information required in numbers 1 through 4 above and the place of employment must be
kept for employees exempt from both the minmum wage and overtime pay requirements of the
Act®? Records containing the information listed above, except the informaion in numbers 6
through 9, must be kept for employees who are exempt from only the overtime pay requirements
of the Act. However, these records must contain the basis on which wages are paid.®?2

The records that must be kept for hospital employees compensated for overtime work on the basis
of a 14-day work period®® indude dl information in paragraphs 1 through 4, 6, and 10 through 12
above. In addition, the following records must be kept:

(1) Time of day and day of week on which the employee’ swork period begins,

(2) Hoursworked each work day and total hours worked each 14-day work period;

(3) Totd draight-time wages paid for hours worked during the 14-day period; and

(4) Tota overtime compensation paid for hours worked in excess of @ght (8) in a work day and
eighty (80) in awork period.®*

In addition, employers paying hospital employees under a 14-day plan must mantan a copy of the
agreement between the employer and employee alowing the use of the 14-day period for overtime
computation. If such a document does not exig, it is sufficient to kegp a memorandum summarizing
the terms of the agreement and showing the date and length of the agreement.®®

61929 C.F.R. §516.2.
62029 C.F.R. 88 516.5, 6.
2129 C.F.R. §516.11.
6229 C.F.R. §516.12.
623See discussion under “Hospita Employees’ above.
62429 C.F.R. § 516.23().
62529 C.F.R. § 23(b).
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Enforcement

The primary responsbility for enforcing compliance with the FLSA rests with the Wage and Hour
Divison of the Department of Labor which is headed by the Wage-Hour Adminigtrator. The
Adminigrator or his designated representative has the power to investigate wages, hours, and other
conditions of employment of covered employees, and review the employer’s records to determine
whether there has been a vidaion.®® The Administrator may issue subpoenas for the production
of records and enforce the subpoenas in a federal district court.®” The Administrator’s powers are
limited only to the extent that he acts arbitrarily or in excess of his statutory authority. Oklahoma
Press Publishing Co. v. Walling, 327 U.S. 186 (1946).

The Adminigrator or his designated representative can make routine compliance investigations or
make invedigaions upon the complant of an employee to determine if violations are being
committed. If an invedtigation discloses violations and the employer does not voluntarily come into
compliance, the Adminigtrator may: (1) seek an injunction to restrain the employer from violating
the law; (2) bring suit to recover the back minimum wages and overtime pay owed to the employee
plus an equal additional amount as liquidated damages; or (3) do both (1) and (2) above. Crimina
actions may be brought by the Department of Justice againgt willful violators of the Act.5%®

Employees may a0 file suit themselves to recover back wages due under either the minimum wage
or ovatime provisons plus an additional equa amount as liquidated damages. A prevaling
employee may aso request areasonable attorney’ s fee as part of the cost.

The Adminigrator or an employee may sue in any state or federal court of competent jurisdiction
in order to enforce FLSA rights. While the Administrator may sue on behaf of al aggrieved
employees, an employee cannot represent other alegedly aggrieved individuas in an FLSA action
unless they file a written consent to “opt-in” the litigation.”® An action under the FLSA must be
initiated within two (2) years of the date of a nonwillful violation or three (3) years from the date
of a willfu vidaion.®®® The term “willful” is broadly defined and includes dl circumstances in
which the employer knew or suspected that its action might violate the FLSA.®* Courts have the
discretion to deny or reduce the amount of liquidated damages in a st where the employer proves

62629 .S.C. § 211(a).

62729 U.S.C. § 209.

62829 U.S.C. § 216(a).

62929, U.S.C. § 216(b).

63029 U.S.C. § 255.

63129 U.S.C. § 255(a); Coleman v. Jiffy June Farms, Inc., 458 F.2d 1139 (5" Cir. 1972).
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that he acted in good faith and with reasonable grounds for believing that no violation was being
committed.®*

The Adminigrator is authorized to supervise the payment of unpaid minimum wages or unpad
overtime compensation due any employee. Payment of the amount determined by the Administrator
to be due and agreement by an employee to accept such payment, upon payment in full, congtitutes
awaiver of any right the employee may have to recover such back pay and any liquidated damages.

An employer who is found to be in violation of the FLSA in an injunction action by the Secretary
of Labor must pay the back wages due employees as directed by the Court and is enjoined from
future unlanful conduct.®*® If the employer violates the FLSA in the future, the Secretary may ask
that the employer be adjudged in contempt of court, including crimina contempt if the violation was
willful.

An employer who is found to be in violation of the FLSA in either an Administrator’s back pay suit
or an employee wage suit may be required to pay back pay accruing up to three (3) years prior to
the filing of the lawsuit plus an equa amount as liquidated damages. In an employee's suit, the
employer may also be required to pay the employeg s attorney’ s fees.®**

The Depatment of Justice may file crimind actions which could lead to fines of up to $10,000, or
in the case of a second offender, to imprisonment up to Sx (6) months. Such actions may be filed
whenever the vidations are considered willful, i.e. ddiberate, voluntary, and intentiond, as
diginguished from violations committed through inadvertence, accidents, or ordinary negligence.
Nabob Oil Co. v. U.S, 190 F.2d 478 (10™ Cir. 1951), cert. den. 342 U.S. 876 (1951).

Equal Pay Act
Coverage
The Equa Pay Act gpplies to dl municpdities Although the Equa Pay Act was an amendment

to the Far Labor Standards Act, the FLSA minmum wage and ovetime exemptions are not
generdly applicable to equd pay cases.

62229 U.S.C. § 260.
53329 U.S.C. § 217.
63429 U.S.C. § 216(h).
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Prohibited Conduct

The Equa Pay Act prohibits discrimination on the basis of sex in the wages paid for jobs which
require equa ill, effort, and responghility and which are performed under similar working
conditions®®*  Jobs do not need to be identicd to be covered by the Equa Pay Act but only
substantialy equdl %%

Sills indlude such factors as experience, training, education, and ability.®*” Smilarity of working
conditions is determined by comparing job surroundings and hazards.  Shift differentials are
irrdlevant. “Surroundings’ encompass the type, intendity, and frequency of a worker’s exposure to
eements such as toxic chemicas. “Hazards’ include the type and frequency of physicd hazards
regularly encountered and the severity of injury that they can cause®®

A municipdity is permitted to pay workers of one sex a a rate different from workers of the other
sex if the differentid results from a seniority system, a merit system, a system based on quantity or
qudity of production, or any other system that is not based on sex.®*® Cases necessaily involve
detailed factua comparisons of different jobs. Courts tend to focus on distinctions and comparisons
cited by the litigants on a case-by-case bass, rather than upon congistent principles of “substantia
equdity.” This method has resulted in conflicting decisons concerning the same job groups in
different cases®*

Procedure

An action under the Equal Pay Act must be initiated within two (2) years of the date of a non-willful
violation or three (3) years from the date of a willful violation. The term “willful” for purposes of

55529 U.S.C. § 206 (d)(1).

&6Brennanv. City Stores, Inc., 479 F.2d 235, 238 (5" Cir. 1973); Cf. United Satesv. Milwaukee,
441 F. Supp. 1371 (D.C. Wis. 1977) (municipality violated Equa Pay Act in paying mae and
femde jalers differently where made and femaes received same training and had same performance
requirements).

63729 C.F.R. § 1620.15.
838Corning Glass v. Brennan, 417 U.S. 188 (1974).
63929 U.S.C. § 206(d)(1).

640Compare Hodgson v. Brookhaven Gen. Hospital, 470 F.2d 729 (5" Cir. 1972); Hodgson v.
Golden Ides Nursing Home, Inc., 468 F.2d 1256 (5" Cir. 1972); Hodgson v. Brookhaven Gen.
Hospital, 436 F.2d 719 (5" Cir. 1970).
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the limitations period is broadly defined and includes dl instances in which the employer knew or
showed reckless disregard as to whether his or its conduct was prohibited under the Act.®*

An invedtigation under the Act can be initiated by the EEOC either on its own initiative or after a
charge has been filed by an individud.®*> The EEOC can initiate an investigation based on EEOC
lisgs which show the industries or occupations having a high incidence of noncompliance, or on
information submitted to the EEOC or obtained during the course of the EEOC investigation of an
individud’s Equa Pay Act complaint®® Invedigaions can include interviews of employer
representatives, past and present employees and applicants, as wedl as inteviews of outside
parti&se““

The EEOC will issue a letter of determination if it finds the municipdity has violated the ACT and
the municipdity refuses to enter into a settlement agreement.®”®  If the municipdity enters into a
settlement agreement, it will be liable for back pay to al affected employees and will have to raise
the wage rates of the lower-paid sex to the level of the higher paid sex.*® The EEOC or the
aggrieved person may aso file suit againgt the municipdity, but a suit by the EEOC extinguishes
the aggrieved person’ sright to sue.®’

An individuad can file an Equal Pay Act charge with the EEOC or can file suit agang the
municipality without filing a charge. If an EEOC charge is filed, the EEOC will interview the
charging party to determine if there is reasonable cause to bdieve there has been a violaion and
whether other violations may exist.**® Ordinarily, a fact finding conference will not be conducted
by the EEOC. The EEOC can close its investigatiion whenever it determines that continued
processing is ingppropriate and the charging party can file quit againg the employer at any time
without receiving a“right to sue” letter.**°

64129 U.S.C. § 255(a); McLaughlin v. Richland Shoe Co., 486 U.S. 128 (1988); Reich v. Bay,
Inc., BBI, Inc., 23 F.3d 110 (5" Cir. 1994).

#42EEOC Compliance Manual Section 2.1, 8.1 and 22.8; 29 U.S.C. §211(a); 29 C.F.R. §1620.30.
#43EEOC Compliance Manud Section 22.3(b)
844EEQOC Compliance Manua Section 23.2.
#4SEEOC Compliance Manua Section 40.1.
84 EEQC Compliance Manua Section 60.5(c)(2).
64729 U.S.C. § 216 (b).
848EEQC Compliance Manual Section 2.4.
849EEOC Compliance Manual Section 1.8(c) and Section 2.4(g)(3).
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Ligbility Exposure

A municipdity found to be in violation of the Equa Pay Action may be required to pay dl affected
employees back pay accruing to a date of up to two (2) years prior to the filing of the charge and
may be ordered to pay the plaintiff's atorneys fees®® The municipdity dso will be required to
rase the wage rate of al affected employee to that of the higher paid sex. Wage rates cannot be
equaized by reducing the rate of the higher paid sex.

Uniformed Services Employment and Reemployment Rights Act of 1994

Coverage and Prohibited Conduct

The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA) which
went into effect December 12, 1994, is intended to assure non-career military service members that
they can return to thear jobs hdd prior to entering military service without losing benefits or
seniority. %!

In order to qudify for reemployment rights, a non-career military service member must meet five
(5) conditions: (1) the employee must hold a civilian job; (2) the employee must give notice (written
or verbd) to the employer that he will be leaving the job for military training or service; (3) the
employee must not exceed a cumulative five-year limit of military service with that particular
employer;®>? (4) the employee must have been released from the service under honorable conditions;
and (5) the employee mud report back to the dvilian job in a timely manner or make a timely
goplication for reemployment.

The time to report back to work or apply for reemployment after completed military training or
service is based on the time spent on military duty. For service of less than 31 days, the employee
must return at the beginning of the next regularly scheduled work period on the first full day after
release from service, taking into account safe travel home plus an eight-hour rest period.®>® For
service of more than 30 days, but less than 181 days, the employee must submit an gpplication for
reemployment within 14 days of release from service or, if submitting such application within such

65029 U.S.C. § 216(b); U.S.C.§ 255(a).
65138 U.S.C. 4311.

®52This five-year limit is a cumulaive length of time that an individud may be absent for military
duty and retain reemployment rights. Military service peformed before the employee began
working for a particular employer is irrdevant for reemployment rights purposes. The cumulative
five-year limit does not apply to most periodic and special Reserve National Guard training and
most Nationa Guard service during time of state or nationa emergency, initid enlissments lasting
more than five years and involuntary active duty extensons and recdls.

63338 U.S.C. 4312(€)(1)(A).
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period is impossible or unreasonable through no fault of the person, the next firgt full caendar day
when submission of such application becomes possible.*** For service of more than 180 days, an
gpplication for reemployment must be submitted within 90 days after completing the period of
service®

The pogtion to which an individud is entitted to be reemployed is adso dependent upon the
employee's time spent on military duty. For service of less than 91 days, the individud is entitled
to be reemployed in the pogtion the individua would have hed if the individud’s employment had
not been interrupted by military service, if the person is qudified to perform the duties of that
postion. |If, after reasonable efforts by the employer to quaify the person, the person is not
gudified to perform the duties of the postion he would have held but for the interruption for
military service, the person is entitled to be reemployed in the pogtion the individua held on the
date of the commencement of military service®*®

For service of more than 90 days, an individud is entitled to be reemployed in the position the
individud would have held if the individud’s employment had not been interrupted by military
sarvice or to an equivdent position with like seniority, status, and pay, if the person is qualified to
perform the duties of the particular pogtion. If, after reasonable efforts by the employer to qudify
the person, the individud is not qualified to perform the duties of the position he would have held
but for the interruption by military service, the individua is entitled to be reemployed in the position
the individua hdd on the date of the commencement of the service of the military service or another
position of like seniority, status, and pay if the person is quaified to perform those duties®>’

If a person has become disabled during their military service, and consequently is not qudified to
had the postion the individud would have been entitled to if the individud’s employment had not
been interrupted by military service, the disabled individud is entitled to be reemployed in any other
position which is equivdent in seniority, status, and pay, if the individua is qudified to perform or
could become qudified to perform, with reasonable efforts by the employer, the duties of the
dternate position.®*®

Another important component of USERRA is its prohibition on employment discrimination againgt
military personnel based on their past, current, or future military obligations (38 U.S.C. § 4311).
This discrimination ban prevents employers from denying initid employment, re-employment,
retention in employment, promotion, or any benefit of employment based on an individud’s

65438 U.S.C. 4312(€)(1)(C).
65538 U.S.C. 4312(€)(1)(D).
65638 U.S.C. 4313(a)(1).
6738 U.S.C. 4313(a)(2).
6838 U.S.C. 4313(a)(3).
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membership, application for membership, performance of service, or gpplication for service or
obligation (Id.). Employers will have discriminated againgt an employee based on their military
sarvice or obligation to serve if the employer used that employee’'s membership in the armed
sarvices as a motivating factor in its action to deny initid employment, reemployment, retention,
or other benefits of employment. The employer may, however, avoid liability for discriminating
under this section if it can prove that it would have taken the same action againgt this employee
irrespective of his membership or gpplication for membership in the armed services.

A returning veteran aso is entitled to the seniority and other rights and benefits determined by
seniority that the person had on the date of the commencement of service plus the additiona
seniority and rights and benefits that such person would have atained if the person had remained
continuoudy employed.®® A reemployed veteran is dso protected from discharge without cause
for a goecified period of time based on length of service. For length of service of more than 30 days
but less than 180 days, a reemployed veteran is protected for a period of 180 days after the date of
reemployment. For length of service more than 180 days, a reemployed veteran is protected from
discharge without cause for one year after the date of reemployment.®®® In addition, employers may
not require an individua to use vacation, annud, or Smilar leave during any period of military
service!

Employees, or ther dependents, with coverage under an employer’s hedth plan are entitled to elect
to continue coverage under the plan upon the commencement of military leave. The maximum
period of coverage under such an eection shal be the lesser of: (1) the 18-month period beginning
on the date on which the person’s absence begins or (2) on the day after the date on which the person
fals to goply for or return to a position of employment.®®> An employee who dects to continue
coverage under the hedlth plan, except those employees whose time of leave is less than 31 days,
may be required to pay a maximum of 102% of the full premium under the origind plan. In
addition, upon reemployment, veterans may not be subject to exclusons or waiting periods that
would not otherwise have been imposed under the plan.®

Employers are aso required to continue to contribute to any pension benefit plan offered by the
employer during the employee’ s military leave®®*

65938 U.S.C. 4316(a).
50038 U.S.C. 4316(c).
66138 1U.S.C. 4316(d).
56238 U.S.C. 4318(a)(2).

86338 U.S.C. 4317(b)(2). This limitation does not apply to the coverage of any illness or injury
determined by the Secretary of Veterans Affars to have been incurred in, or aggravated during
performance of service in the uniformed services.

5438 U.S.C. 4318(b).
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Missssppi law aso grants municipa officers and employees the right to a leave of absence in order
to participate in the reserves of the United States Armed Forces. If the leave does not exceed 15
days, the leave dhdl be without loss of pay, time, annud leave, or efficiency rating. If the leave
exceeds 15 days, it shdl be without loss of seniority, annud leave, or effidency rding. The
employee is protected from discharge, without cause for one year.*®

Procedure and Liability

Any veteran who bdieves that his reemployment rights have been denied may file a written
complaint with the Department of Labor. If, after an investigation, the Department finds that the
individud’s reemployment rights have been violated, the Depatment will informaly attempt to
resolve the complaint by making reasonable efforts to ensure that the individud’s reemployment
rights are honored. If reasonable efforts by the Department are unsuccessful, the Department may
issue a notice of the complainant’s entitlement to proceed in Didrict Court. In addition to the
requirement aready imposed on an employer under USERRA, the court may dso require the
employer to compensate the aggrieved individud for any loss of wages or bendfits suffered.®® The
court may aso issue temporary or permanent injunctions, temporary restraining orders, and
contempt orders. The court may adso award the prevailing party reasonable attorney fees, expert
witness fees, and other litigation expenses®®’

The Rehabiilitation Act of 1973 and Mississippi Code Ann. § 43-66-15

Coverage

Section 503 of the Rehabilitation Act of 1973 applies to municipdities which have federd contracts
or subcontracts exceeding $10,000.°%®  While § 504 gpplies to municipalities that are recipients of
federa grants and federdly assisted programs®® The obligations and enforcement procedures
applied under § 503 are different from those applied under § 504. Mississippi law aso includes a
provison gpplicable to disdbled individuds employed in date sarvices, in the sarvice of political
subdivisons of the state, in public schooals, or in any other employment supported in whole or in part
by public funds®™

%5Code, §33-1-21(a).

®%\Wallace v. Harde€'s, Inc. of Oxford, 800 F. Supp 806 CM. D. Ala. 1994).
6738 U.S.C. 43

66329 U.S.C. § 793(a).

66929 U.S.C. § 794.

°Code, § 43-6-15.
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Prohibited Conduct

Under Section 504, qudified individuds with disabilities cannot be excluded from participation in,
be denied the benefits of, or be subjected to discriminaion under any program or activity receiving
federa finandd assstance or under any activity or any executive agency.®”*  Municipdities
performing federd contracts or subcontracts exceeding $10,000 are required by 8§ 503 to take
afirmdive action to employ and advance in employment qudified individuds with disabilities®”

An “individud with a disbility” is defined as any person who: (1) has a physical or mental
imparment which subgtantidly limits a mgjor life activity; (2) has a record of such impairment; or
(3) isregarded as having such an impairment.

An “individud with a disability” is ds0 defined to exclude an individud who is currently engaging
in the illegd use of drugs®“ However, individuds who have successfully completed a supervised
drug rehabilitation program or are participating in one and who are no longer engaging in the illegd
use of drugs are protected.®” Alcoholics whose use of acohol prevents them from performing their
duties or threatens the property and safety of others are aso not considered to be disabled for
purposes of the Act.®™

The term “individud with a disability” further excludes an individuad who has a currently contagious
disease or infection which would condtitute a direct threat to the hedth or safety of the individuas
or others.®””

Like the ADA, the Act dso excludes homosexudity, transexudity, bi-sexudity, transvestiam,
pedophilia, exhibitionism voyeurism, compulsve gambling, kleptomania, and  pyromania as
wdl %™

Courts condruing the 1973 law have identified the following conditions as “disabilities’: blindress,
impaired hearing, multiple scleross, diabetes, epilepsy, heart disease, dydexia, hypertension,

67129 U.S.C. § 794.
67229 U.S.C. § 793(a).
67329 U.S.C. § 706(8)(B).
57429 U.S.C. § 706(8)(C)()).
67529 U.S.C. § 706(8)(C)(ii).
67629 U.S.C. § 706(8)(D).
67729 U.S.C. § 706(8)(D).
57829 U.S.C. § 706(8)(E) and (F).
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hepatitis-B, lack of index finger on right hand, Huntington's Chorea, post traumatic stress disorder,
Crohn's disease, dcohol and drug abuse recovery, achondroplastic dwarfish, tuberculosis, AIDS,
manic depression, congenital back problems, and unusua senstivity to smoke.

In addition, Code, § 43-6-15 provides that no person may be refused public employment “by reason
of his being blind, visudly handicapped, deaf or otherwise physcdly handicapped, unless such
dissbility shdl materidly affect the performance of the work required by the job for which such

person applies.”®™
Procedure And Potentia Liability

The Office of Federal Contract Compliance Programs (OFCCP) may conduct compliance reviews
to determine if the contractor mantains non-discriminatory hiring and employment practices and
is taking afirmaive action to ensure that gpplicants are employed and that employees are placed,
trained, upgraded, promoted, and otherwise treated in accordance with the terms of this act.®®°

A qualified individua with a disgbility who believes that a municipality has faled to comply with
§ 503 of the Rehailitation Act may file a written complaint with the OFCCP within 300 days of the
date of the dleged violation.®®* If after a prompt investigation, a materid violation is discovered,
the parties may be required to conciliate the matter. Where conciliation is not practica, the
Depatment of Labor may begin enforcement proceedings againg the contractor to enjoin the
violations, to seek appropriate rdief, and to impose appropriate sanctions. Appropriate sanctions
indude the fdlowing: withholding government progress payments, canceing or terminaing the
government contract, or the barring the contractor from future government contracts.®®?

A qudified individud with a disability who believes that a municipdity has violated the provisons
of § 504 of the Rehahilitation Act, may file a complant in accordance with the procedures set forth
in Title VII of the Civil Rights Act of 1964 and may avail himsdf of those remedies.®?

In any action or proceeding brought under Section 503 or 504 of the Federa Rehahilitation Act, the
court may award attorney feesto the prevailing party.

79Code, §43-6-15.
68041 C.F.R. 60-741.63.
#8141 C.F.R. Section 60-741.61(b).
68241 C.F.R. 60-741.65 and 41 C.F.R. 60-741.66.
68329 U.S.C. 749(3)(2).
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Consumer Credit Protection Act and the Bankruptcy Act Amendments of 1984

Coverage

The Consumer Credit Protection Act®® gpplies to dl employees. The Bankruptcy Act Amendments
of 1984°° creates duties specificdly for “governmenta units” The purpose of both laws is to
protect the employment status of certain financialy-pressed employees.

Prohibited Conduct

The Consumer Credit Protection Act provides that “no employer may discharge any employee by
reason of the fact that his earnings have been subjected to garnishment for any one indebtedness.”®%®
The Bankruptcy Act amendments of 1984 further provides, with respect to every “governmenta
unit,” that the employing government agency may not

deny employment to, terminate the employment of, or discriminate with respect to
employment againgt, a person that is or has been a debtor under this title or a bankrupt or a
debtor under the Bankruptcy Act, or another person with whom such bankrupt or debtor has
been associated, solely because such bankrupt or debtor is or has been a debtor under this
tite or a bankrupt or debtor under the Bankruptcy Act, has been insolvent before the
commencement of the case under this title or during the case, but before the debtor is granted
or denied a discharge, or has not paid a debt that is dischargeable in the case under this title
or that was discharged under the Bankruptcy Act.®®’

Ligbility Exposure

Willful vidlaions of the Consumer Credit Protection Act are punishable by fines of not more than
$1,000.00, imprisonment for not more than one (1) year, or both.®® This statute has been construed
as an exclusve, aimind remedy and does not authorize a discharged private employee to indtitute
acivil suit againg his former employer.®®

68415 J.S.C. 1671 et seq.

68511 U.S.C. 525 (a) and (b).
68615 J.S.C. Section 1671 et seq.
68711 U.S.C. §525(a).

63315 U.S.C. §1674 (b).

89Gmithv. Cotten Brothers Banking Company, Inc., 609 F.2d. 738 (5" Cir.), cert denied 449 U.S.
821 (1980).
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Under the Bankruptcy Code, a court has the discretion to fashion the appropriate remedy for a
violaion of 8§ 525, induding injunctive rdlief, reinstatement of the employee, and in some cases
monetary damages.®*°

The Immigration Reform and Control Act

Prohibitive Conduct

In 1986, Congress passed a law which makes it illegd to hire, to recruit, or refer for a fee any person
known to be an unauthorized dien®** The law provides for the legdization of digible diens and
prohibits discrimingtion againgt a U. S. citizen or permanent resdent dien, refugee, asylee, or newly
legalized alien who has filed a Notice of Intent to become a U. S. citizen. It is furthermore unlawful
under the Act for a municipdity to continue employment of an unauthorized aien after the
municipdity becomes aware of the unauthorized status.*®

An “unauthorized dien” is an dien who is not a the time of employment ether an dien lawfully
admitted for permanent residence or authorized to be employed as such.®%

Procedure

The Act requires a municipdity to verify dl gpplicants for employment within three (3) days of hire.
If an employee is to be employed for only three (3) days or less, the documentation must be
presented on the firsd day of employment. Verification includes the establishment of both the
individud’s employment authorization and identity. One of the following documents is sufficient
to establish both criteria:

(1) United States passport (unexpired or expired);

(2) Certificate of United States citizenship, INS Form N-560 or N-561;

(3) Cetificate of Naturdization;

(4) Unexpired foreign passport if the passport has the appropriate unexpired employment
authorization stamp;

(5) Alien regidtration receipt card, INS Form [-551;

*°In re Hopkins, 81 B.R. 491 (W.D. Ark. 1987).
%18 U.S.C. § 13244(1).
%28 U.S.C. § 13244(2).
%8 U.S.C. 1324a(h)(3).
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(6) An unexpired employment authorization document issued by the Immigration and
Naturdization Service which contains a photograph, Form [-766; Form 1-688, Form [-688A
or Form 1-688B;

(7) An unexpired reentry permit, INS Form 1-327;

(8) An unexpired refugee travel document, INS Form [-571.%%

It the applicant does not have one of the above mentioned documents, he can show employment
authorization and identity by a combination of other documents. An applicant can use one of the
following documents to show that he is authorized for employment:

(1) Socia Security card, other than one specifying on its face that it does not authorize United
States employment;

(2) A certificate of birth abroad issued by the Department of State, Form FS-545;
(3) A certificate of birth abroad issued by the Department of State, Form DS-1350;

(4) An origind or cetified copy of a birth certificate issued by a sate, county, municipd
authority, or outlying possession of the United States bearing an officid sedl;

(5) Native American travel document;
(6) United States citizen identification card, INS Form [-197,
(7) Identification card for use of resident citizen in the United States, INS Form 1-179; and

(8) An unexpired employment authorization document issues by the Immigration and
Naturdization Service®®

An gpplicant who is 16 years of age and older can produce one of the following documents to prove
identity:

(1) A date issued driver's license or state-issued identification card containing a photograph or
identifying information such as name, date of birth, sex, height, color of eyes, and address;

(2) Schoal identification card with a photograph;

(3) Voter'sregidration card;

648 C.F.R. § 274a.2(b)(v).

6958 C.F.R. § 274a.2(C).
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(4) United States military card or draft record,;

(5) Identification card issued by federa, state, or loca government agencies or entities
containing a photograph or identifying information such as name, date of birth, sex, height,
color of eyes, and address;

(6) Military dependent’ s identification card;

(7) Native American travel documents,

(8) United States Coast Guard Merchant Mariner card; and

(9) Driver'slicenseissued by a Canadian government authority.®%

If an gpplicant under the age of 18 is unable to produce one of the above documents, then one of the
following documents is acceptable to establish identity only:

(1) School record or report card;
(2) Clinic, doctor, or hospital record;
(3) Day care or nursery school record.

After the employer has established employment authorization and identity, the employer must sign
an dfidavit that he has reviewed these documents and that the documents reasonably appear to be
genuine.  The gpplicant must dso dgn an affidavit that he is a citizen or nationd of the United
States, an dien lanvfully admitted for permanent residence, or an dien who is authorized by the Act
or the Attorney Generd to be hired, recruited or referred for employment.®®” The municipdity may
fulfill these obligaions by preparing an 1-9 Form issued by the Immigration and Naturaization
Service.

Pendlties
The Act edtablishes pendties for fird, second, third employer offenses and “pattern or practice

violations, ranging from $250.00 to $10,000.00 for each dien involved to sx (6) months
imprisonment and/or a $3,000.00 fine.**®

698 C.F.R. § 274a.2(b)(v)(B)(L).
578 U.S.C. § 1324a(b)(2).
5% U.S.C. § 1324a(e)(4)(F).
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Consolidated Omnibus Budget Reconciliation Act

Coverage

Congress enacted the Consolidated Omnibus Budget Reconciliation Act, better known as COBRA,
in 1986.°° COBRA covers al employers who employed 20 or more employees on a typica
business day during the preceding caendar year. COBRA applies to al health plans after July 1,
1986.™°

Requirements

COBRA requires employers to extend hedlth care coverage to a qualified beneficiary who would
otherwise lose coverage under the plan as a result of a quaifying event. A qudified beneficiary
includes any individud who, on the day before a qudifying event, is considered as (1) a covered
employee, (2) the spouse of a covered employee, or (3) the dependent child of the covered
employee.”®*

A qudifying event is consdered one of the following:

(1) Desth of acovered employee;

(2) Termination other than for gross misconduct™? or reduction in hours;

(3) Divorce or legd separation of the covered employee from the employee’ s spouse;
(4) The employee becoming entitled to Medicare benefits, or

(5) A child ceases to be dependent.

If the qudifying event was termination of employment or reduction of hours, the maximum period
of COBRA continuation coverage is 18 months. If another qualifying event occurs within the 18-
month period, the employer must extend coverage for up to 36 months.”® In the event of the death
of the employee, divorce, or legd separaion, continuation coverage is available for a maximum
period of 36 months to the spouse and children of the covered employee.

6929 U.S.C. 81161-1168.
70029 U.S.C. §1161(b).
0129 U.S.C. 81167(3).
"92Termination of employment includes voluntary termination.
79329 U.S.C. §81162(2)(A)(ii).
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Employees and covered dependents who have obtained a determination from the Socia Security
Adminidration thet a disability existed as of the date of the quaifying event are entitled to coverage
for an additiond 11 months for atota of 29 months of continuation coverage.”*

The period of extended coverage will cease on the date any of the following events occur:
(1) The employer ceasesto provide any group hedth plan to any employee;

(2) Coverage ceases under the plan by reason of a falure to make a timey payment of any
premium required under the plan;

(3) The qudified beneficiary is covered by another group hedth plan (as an employee or
otherwise) unless the new group hedlth plan fails to cover pre-existing conditions;

(4) The qudified beneficiary or employee becomes entitled to Medicare bendfits; or

(5) The benficiary remarries and becomes covered under a group hedlth plan by reason of being
the spouse of a covered beneficiary.

Procedure

An employer can charge up to 102% of the applicable premium for the extended health care
coverage.”® An employer can charge up to 150% of the gpplicable premium for disabled employees
who opt for the 29-month coverage.”® An employee or beneficiary may eect, however, to make
this a monthly, quarterly, or semi-annua payment rather than a lump sum payment.”®”  Should the
qudified beneficiary miss a monthly payment, the employee may have a 30-day grace period in
which to pay before the coverage terminates or longer if the group hedth plan permits.’® The
goplicable premium is the cogt of the plan for smilarly Stuated beneficiaries, with respect to whom
a qudifying event has not occurred. The applicable premium is computed without regard to whether
the cost is paid by the employer or the employee.®

The employer mugt notify the plan adminisrator within 30 days of the following qualifying events:

429 U.S.C. §1162(2)(A).
7529 U.S.C. §1162(3)(A).
7629 U.S.C. §1162(3).
729 U.S.C. §1162(3)(B).
%829 U.S.C. §1162(2)(C).
7929 U.S.C. §1164.
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(1) Desth of acovered employee;
(2) Termination;
(3) Reduction in hours resulting in loss of coverage; or

(4) Entitlement to Medicare benefits.

For dl other qudifying events, the employee or beneficiary mus notify the plan administrator
within 60 days of the occurrence.”*

The plan adminigrator is responsble for notifying adl qualified beneficiaries within 14 days after
the occurrence of a qudifying event of the bendficiay’'s entitlement to extended coverage.
Notification to an individud who was a qudified beneficiary as the spouse of the covered employee
will be treated as natification to dl other qualified beneficiaries resding with the spouse at the time
natification is made.™*

An employee has 60 days from the date on which coverage terminates due to the occurrence of a
qudifying event to dect to continue hedth care coverage. A qudified beneficiary has 60 days from
the date he receives notice from the plan adminigrator in which to eect to continue his hedth care
coverage.”* If a spouse of a covered employee dects continued coverage, his eection, unless
soecifically stated otherwise, is suffident to elect continued coverage for the children of the spouse
and the covered employee,

Ligbility Exposure

Should the employer not provide the option of extended hedlth care coverage under the hedlth plan,
the employer will not be dlowed to deduct dl the ordinary and necessary expenses of group hedth
plans on its income tax returns.*®* The Act dso provides for a minimum fine of $15,000.00 where
the employer’s conduct is more culpable. In no event shdl the fine for the employer exceed
$500,000.00. Since COBRA ds0 refers to the Employee Retirement Income Security Act (ERISA),
an employer that violates COBRA may be found liable for money damages and possibly attorneys
fees under ERISA."™

71929 U.S.C. §1166(a).
71129 U.S.C. §1166(c).
71229 U.S.C. §1165(1).
71326 U.S.C. §162.
429 U.S.C. §1451.
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Executive Order No. 11246

Coverage and Requirements

Executive Order No. 11246 creates affirmative action duties for municipaities who have mgjor
federal contracts and subcontracts.’”®> Those municipdities having federd contracts totding less
than $10,000.00 in any twelve-month period are generally exempt,”® but those that have 50 or more
employees and contracts for $50,000.00 or more in any twelve-month period must develop written
affirmative action programs for hiring and promoting minorities and femdes."*’

In preparing a written affirmative action program, an employer must divide its workforce into “job
groups’ and mug identify those in which minorities or females are “underutilized” in relation to the
number of suitable candidates “available” This detailed process results in setting numerica “gods’
and “timetables’ for hiring and promoting minorities and femaes into jobs in which they are “under-
utilized.”"*®

Covered contractors and subcontractors must also include an equa employment opportunity clause
in their federal contracts. This clause lasts as long as the contract and requires that the contractor
(1) not to discriminate on the bads of race, color, religion, sex, or nationa origin against any
employee or applicant; (2) state in dl solicitations for employees that applicants will be considered
without regard to race, color, rdigion, sex, or nationd origin; (3) notify the employees union about
its affirmative action obligations, and (4) include the equa employment opportunity clause in dl
subcontracts or purchase orders.”

"5Certain federdly assisted programs and businesses are dso covered. See 41 C.F.R. §60-1.1.

41 C.F.R. 8§ 60-1.5. Such contractors will have affirmative action duties with respect to certain
veterans and disabled persons.

741 C.F.R. §60-2.1.

"8The future of affirmative action programs is uncertain as the courts have begun to question
whether such programs are violative of the Equa Protection clause. See Adarand Constructors, Inc,.
v. Pena, U.S. S.Ct. 200A (1995) (al federd dfirmative action programs show a compelling
government interest to survive equal protection chalenges) Hopwood v. Texas, 78 F.3d 932 (5"
Cir.), cert denied, 116 S.Ct. 2581 (1996) (non-remedia racid preferences in college admissons
violates the equa protection guarantee of the Fourteenth Amendment); and Taxman v. Board of
Education, 91 F.3d 1547 (3d. Cir. 1996) (non-remedid &firmaive action plans do not pass
condtitutionad muster).

"9Executive Order No. 11246, 42 U.S.C. § 2000e, app., at 19; 41 C.F.R. §60-1.4.
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Procedure

The Office of Federal Contract Compliance Programs (OFCCP) enforces abligations through
random compliance reviews and invedtigations of individud complaints. If the complaint is filed
within 180 days of the dleged discriminatory act, it is usudly referred to the EEOC, but if the
OFCCP invedtigates and finds a violation, it will attempt first to resolve the matter informaly, then
begin adminigrative enforcement proceedings to force compliance. The OFCCP may dso refer the
complaint to the Depatment of Justice which may bring a lavauit to enforce the contract’'s
provisions.’?°

The OFCCP begins each compliance review with a notice to the contractor requesting information,
induding the current affirmative action plan. All information must be submitted within thirty (30)
days for a “desk audit.” Failure to submit a plan or supporting data may be considered a major
violation. When the OFCCP finds a violation of affirmative action obligations, it asks the contractor
to show why it should not begin forma compliance proceedings. If, in the next thirty (30) days, the
contractor fals to “show cause” for the falure to comply, the OFCCP may begin administrative
enforcement proceedings againgt the contractor as defendant.”* After an appropriate time for
discovery and negotiations, a hearing may be hed before an administrative law judge.” The
adminigrative law judge will propose findings and conclusions for the Secretary of Labor's issuance
of afind administrative order.’*?

Lichility

The Secretary of Labor may publish the name of a noncomplying contractor and may cancd,
terminate or suspend the contractor’'s contract in whole or in part. The contractor may also be
debarred or, if he has provided fdse informetion to any contracting agency or the Secretary of
Labor, subjected to cimind prosecution. Findly, a noncomplying contractor whose violation of
the Order is treated as a violaion of Title VII may be liddle for dl remedies avalable through Title
VIl

241 C.F.R. §60-1-.26.

2141 C.F.R. 860-1.28 and 41 C.F.R. §60-30.5.
2241 C.F.R. 860-30.14.

241 C.F.R. 860-30.27 and 41 C.F.R. §60-30.30.

"2“Executive Order No. 11246, 42 U.S.C. § 2000(e) app. at 21-22. See also discussion of Title
VII supra.
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42 U.S.C. Section 1981

Coverage

Section 1981 was originaly enacted as 8§ 1 of the Civil Rights Act of 1866, pursuant to the
congressona power provided by the Thirteenth Amendment to eradicate davery. The statute covers
al municipdities’

Prohibited Conduct

42 U.S.C. § 1981 forbids racid discrimination only in the “making and enforcing” of contracts.
Unlike Title VII, it does not impose ligbility for conduct by the municipdity after any contractua
relaion has been established, such as actions for breach of contract or imposition of discriminatory
working conditions.”?®  Although the focus of § 1981 is on racid discrimination, the statute has been
applied to discrimination on the basis of dienage and nationd origin.”’

A plantiff must establish purposeful discrimination to succeed under 42 U.S.C. § 1981.7#2 Thus,
unlike Title VII of the Civil Rights Act of 1974, actions for disparate impact’® cannot be brought
under § 1981.*° When § 1981 is used as a pardld basis for rdief with Title VII against disparate
trestment in employment, the dements of proof required of the plantiff are idertical to those
required under Title VI1.73*

2Jonesv. Alfred H. Mayer Company, 392 U.S. 409 (1968).
"26patterson v. McLean Credit Union, 109 S. Ct. 2363 (1989).

"?’saint Francis College v. Al-Khazraji, 481 U.S. 604 (9187); Guerra v. Manchester Terminal
Corp., 498 F.2d 641 (5" Cir.), rehg. denied, 503 F.2d 567 (5" Cir. 1974).

"Grigshy v. North Mississippi Medical Center, Inc., 586 F.2d 457, 460-61 (5" Cir. 1978);
Williams v. DeKalb County, 582 F.2d 2 (5" Cir. 1978).

"2See discussion of disparate impact and disparate treatment under Title VII beginning on page
VI-107.

"Washington v. Davis, 426 U.S. 229, 238-39 (1976).

SI\Whiting v. Jackson State University, 616 F.2d 116, 121 (5" Cir.), rehg. denied, 622 F.2d 1043
(5" Cir. 1980).
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Procedure

The federd didtrict courts have jurisdiction over suits based on 42 U.S.C. § 1981.7* Generdly, the
goplicable gtatute of limitations in 8§ 1981 actions has been construed to be Mississippi’s one-year
limitations period governing unwritten contracts of employment,”*® or falure to employ,”* but
Mississippi’s “cach-dl” satute of limitations has aso been applied.”®

Liability Exposure

A prevaling plantff in a 8 1981 action is entitled both to equitable and/or lega rdief, including
compensatory damages,’® againg the municipdity. Punitive damages may not be awarded against
a municipdity.”” If a party seeks legd relief such as compensatory damages, he is entitled to a jury
trid with respect to the legd issues. He is not entitled to a jury tria with respect to any equitable
relief requested.

Available equitable relief includes back pay and reinstatement.”®®  Unlike Title VII, a back pay
award under § 1981 is not limited to two (2) years. A successful plaintiff is aso entitled to an award
of costs, including attorneys fees.”®® Exposure is substantidly increased if the plantiff sues in a
class action on behdf of himsdf and al others who have suffered Smilar discrimination.

7228 U.S.C. §8 1331 and 1343.

"33Code, § 15-1-29; see Whitev. United Parcel Service, 692 F.2d 1 (5" Cir. 1982). In Owensv.

Okure, 109 S. Ct. 573 (1989), the United States Supreme Court hed that the residual statute of
limitations gpplies to § 1983 actions. At least one district court has found this reasoning to apply
to § 1981 cases. See Kozamv. Emerson Elec. Co., 711 F. Supp. 313 (N.D. Miss. 1989). The Fifth
Circuit has not yet determined the issue.

4Code, § 15-1-35.

35Code, § 15-1-49; Truvillion v. King's Daughters Hospital 614 F.2d 520 (5" Cir. 1980), rehg
denied, 618 F.2d 781 (5" Cir. 1980).

3 Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975).
3"Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981).
38See Liability Exposure section under Title VII.
8942 U.S.C. § 1988.
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42 U.S.C. Section 1983

Coverage

Section 1983 was origindly enacted as § 1 of the Civil Rights Act of 1871, aso known as the Ku
Klux Klan Act.”*® Section 1983 only applies to persons acting “under color of” date law.™*
Genadly spesking, 8 1983 gpplies to dl acts of municipdities unless the municipdity’s
involvement through licenang, regulaion, expenditure of public funds, location in publicly owned
fadlities, the nature of the functions exercised, public image, or some other combination of these
factors demondtrates municipa involvement in private areas.”*

Under the statutory language, a municipdity is a “person” which can be sued directly under § 1983
for monetary, declaratory or injunctive relief where “the action that is adleged to be uncongtitutiona
implements or executes a policy, statement, ordinance, regulation or decison officidly adopted and
promulgated by that body’s officers”’*® Public policy aso includes custom and usage.”** The Fifth
Circuit has defined officid policy asfollows

(1) A policy statement, ordinance, regulation, or decison that is officidly adopted and
promulgated by the municipdity’s lavmaking officers or by an offiaa who has policy-
meaking authority; or

(2) A persgent, widespread practice of city officids or employees, which, athough not
authorized by offigdly adopted policy, is so common and well settled as to congtitute a
custom that fairly represents municipd policy. In such a case, it must be shown that the
municipdity either knew or should have known of the custom.”*

"OAct of April 20, 1871, Ch. 22 81, 17 Stat. 13.

"1Blumyv. Yaretsky, 457 U.S. 991 (1982); Burtonv. Wilmington Parking Authority, 365 U.S. 715
(1961); Mizell v. North Broward Hosp. Digt., 427 F.2d 468 (5" Cir. 1970). For examples of cases
in which gtate action was found, see, Augustine v. Doe, 740 F.2d 322 (5™ Cir. 1984) (police brutality;
Layne v. Sampley, 627 F.2d. 12 (6" Cir. 1980) (police brutdity by off-duty police officers). For
examples of cases in which state action was not found, see, Rendell-Baker v. Kohn, 457 U.S. 830
(1982) (private non-profit school was not acting under color of state law even though it performed
a public function); Bonsignore v. New York, 683 F.2d 635 (2" Cir. 1982) (off-duty shooting by
police officer who shat hiswife).

"2Burtonv. Wilmington Parking Authority, 365 U.S. 715 (1961); Mizdll v. North Broward Hosp.
Dist., 427 F.2d 468 (5" Cir. 1970).

3Monéll v. Dept. of Social Services, 436 U.S. 658 (1978).

"4City of K. Louisv. Praprotnik, 485 U.S. 112 (1988).

"5Bennett v. City of Sidell, 728 F.2d 762, 765 (5™ Cir. 1984).
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Prohibited Conduct

Section 1983 is a remedia statute providing a cause of action for deprivation of any rights secured
by the United States Constitution and laws.”*® Section 1983, therefore, protects only a deprivation
of a federd right and is the vehide by which suits for vidlaions of these rights are brought.”*” Thus,
suits for violations of the First,”® Fourth,”*® and Fourteenth Amendments™® are brought as § 1983
actions. However, the Supreme Court has not been clear as to what rights arisng under federa
dtatutes are protected by § 1983. In determining whether a statutory right is protected by § 1983,
courts will consder whether the rlevant statutes:

(1) demongtrates congressiond intent not to foreclose § 1983 remedies; and

(2) cregtes“rights, privileges, or immunities” ™!

equgarman v. Dougall, 413 U.S. 634 (1973); Inre Griffiths, 413 U.S. 717 (1973).
“’Gomez v. Toledo, 446 U.S. 635, 640 (1980).
748See section below for adiscussion of the Firss Amendment.

749See saction below for adiscussion of the Fourth Amendment.

759See section below for adiscussion of the Fourteenth Amendment.

“IMiddlesex County Sewerage Authority v. National Sea Clammers Assn., 453 U.S. 1 (1981).

For examples of cases in which the court found rights created by federa statutes to be protected by
§1983, see, Victorian v. Miller, 813 F.2d 718 (5™ Cir. 1987) (Food Stamp Act, 7 U.S. C. § 2011);
Keaukaha-Panewa Community v. Hawaiian Homes Comm., 739 F.2d 1467 (9™ Cir. 1984) (The
Hawaiian Admission Act, 73 Stat. 4 (1959); Lynch v. Dukakis, 719 F.2d 504, 512 (1* Cir. 1983)
(AFDC program, 42 U.S.C. § 601 et seq.; Crawford v. Janklow, 710 F.2d 1321 (8" Cir. 1983) (The
Low Income Home Energy Assistance Act, 42 U.S.C. § 8624 (b); Holly v. Housing Authority of New
Orleans, 684 U.S.C. § 1437(c)(3); Members of the Bridgeport v. Bridgeport, 564 F. Supp. 2, 6 (D.C.
Conn. 1982) (Modd Cities Act, 42 U.S.C. § 3301 et seq.). Consortium of Community Based
Organizations v. Donovan, 530 F. Supp. 520 (E.D. Ca. 1982), (CETA, 29 U.S.C. 8 801 et seq.).

For examples of cases in which the court found rights created by federa statutes were not protected
by § 1983, See, Day v. Wayne County Bd. of Auditors, 749 F.2d 1199 (6™ Cir. 1984) (Title VI, 42
U.S.C. § 2000e); McGuinness v. U.S. Postal Service, 744 F.2d 1318, 1322 (7" Cir. 1984)
(Rehabilitation Act of 1973, 29 U.S.C. § 794; Allegheny Co. Sanitary Authority v. U.SE.P.A., 29
U.S.C. 8 794; Allegheny Co. Sanitary Authorityv. U.SE.P.A., 732 F.2d 1167 (3" Cir. 1984) (Federal
Water PollutionControl Act, 33 U.S.C. § 1251 et seq.); Dept. of Educ., Stateof Hawaii v. Katherine
D., 727 F.2d 809, 820 (9™ Cir. 1983) (Education of All Handicapped Children Act, 20 U.S.C. § 1401

et seq.).
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Procedure

The federd didrict courts have jurisdiction suits based on § 1983 without regard to the amount in
controversy.”® No federd administraive remedies are availdble. A plaintiff is not required to
exhaust any state or local administrative remedies that may exist before filing a § 1983 action.”?

The United States Supreme Court has determined that the statute of limitations most appropriate for
§ 1983 dams is Mississippi’s residua limitations period provided by Code, §15-1-49.”** Therefore,
a 8§ 1983 it must be brought within sx (6) years of the date the plantiff knew or should have
known of the aleged wrongful act forming the basis of the suit.

Liability Exposure

A prevaling plantff in a 8§ 1983 action may be entitled to an award of compensatory damages
againg the munidipdity and its officids both in their officia and individua capacities”™ Generdly,
punitive damages may be awarded in gppropriate circumstances against public officias™® but
punitive damages may not be avarded againgt a municipdity.”’

Municipa officids are entitled to assart a qudified immunity in defense of their actions.™® Officids
performing discretionary functions are shidded from ligbility for civil damages “insofar as ther
conduct does not violate dearly established statutory or conditutiona rights of which a reasonable
person should have known.””*®  Officids are not expected to anticipate subsequent legd
developments, but if the law is clearly established, an officid’s immunity defense ordinarily should
fail, snce a competent municipa officid is expected to know the law governing his conduct.”®® The

5228 U.S.C. § 1343; 28 U.S.C. § 1331.

"5*Patsy v. Florida Board of Regents 457 U.S. 496 (1982).
>*Owensv. Okure, 109 S. Ct. 573 (1989).

"*Carey v. Piphus, 435 U.S. 247 (1978).

=0d.

“"Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981).
8\Wood v. Srickland, 420 U.S. 308 (1975).

Harlow v. Fitzgerald, 457 U.S. 800 (1982).

€0rd.
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offidd has the burden of pleading and proving qudified immunity.’®* The municipdity is not
entitted to any form of immunity, even where its officids have successfully asserted their quaified
immunity.”®?

All parties have a right to a jury trid on the issue of liddlity for compensatory and punitive
damages.’®® Parties are not entitted to a jury trid with respect to equitable rdief such as
reindatement and back pay.’®* A prevaling plantiff is entitted to an awad of cogts, including
attorneys fees.® Liability is increased if the plaintiff sues on behdf of himsdf and al others who
have suffered asmilar deprivation of rights.

Firg Amendment

Coverage

The Firs Amendment to the United States Constitution was proposed to the legidatures of the states
by the First Congress on September 25, 1789 and ratified on December 15, 1791. Although the First
Amendment proscribes federa action, it is applicable to the states and their politica subdivisons
through the Fourteenth Amendment.”®® Thus, it appliesto dl municipdlities.

Prohibited Conduct
The First Amendment to the United States Constitution provides the following:
Congress dhdl make no law respecting an establishment of rdigion, or prohibiting the free

exercise thereof; or aoridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress of grievances.

*'Gomez v. Toledo, 446 U.S. 635 (1980); but see Hander v. San Jacinto Junior College, 519
F.2d 273 (5" Cir. 1975).

%20wen v. City of Independence, 445 U.S. 622 (1980).
"3Curtisv. Loether, 415 U.S. 189 (1974).

"Harkless v. Sweeney Ind. School Dist., 427 F.2d 319 (5™ Cir. 1970), cert den. 400 U.S. 991
(1971).

%542 U.S.C. §1988.
"%Va. Sate Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748 (1976).
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The Firds Amendment restricts the municipality’s endorsement or disgpprova of religion,”’ its
ability to discharge an employee for politica afiliations,®® its ability to discharge an employee for
exercising freedom of speech,”®® and its regulation of citizens rights to use a public forum when
expressing their views.””

Procedure

Firs Amendment rights may be enforced through a suit under 42 U.S.C. § 1983.”"* In cases
chdlenging an ordinance or the falure of a municipality to grant a license, the courts will baance
the interest of the person in asserting his condtitutiona rights againgt the interest of the municipaity
in preventing riots, disorder, interference with traffic upon the public streets, or immediate threats
to public safety, peace, or order.””?

In the employment context, courts will balance the interest of the employees in asserting their
conditutiond rights agang the interest of the municipdity in promating the efficiency of public
sarvices tha it provides. Ordinarily, the court applies a three-part test. Firdt, it must determine
whether such activity or speech is congtitutiondly protected.””® In determining whether the activity
is protected, the court will baance the interest of the employee as a citizen exercisng First
Amendment rights and the interest of the services rendered. Second, the court must determine

*"Lynch v. Donnelly, 465 U.S. 668 (1984) (use of ndivity scene did not violae the First
Amendment when the municipdity had a secular purpose); McCreary v. Stone, 739 F.2d 716 (2™
Cir. 1984), aff'd, 471 U.S. 83 (1985) (per curiam) (municipdity’s neutrd accommodetion of nativity
scene did not violate First Amendment); Anderson v. Salt Lake City, Utah, 475 F.2d 29 (10* Cir.),
cert. denied, 414 U.S. 879 (1973) (erection of monalith on which Ten Commandments were
inscribed did not violate First Amendment where it was shown that purpose was secular).

"88Branti v. Finkel,. 445 U.S. 507 (1980) (First Amendment protects a public employee from
being discharged soldy because of his palitica bdiefs); Elrod v. Burns, 427 U.S. 347 (1976) (same).

"%9Connick v. Myers, 461 U.S. 138 (1983); Davisv. West Comm. Hospital, 755 F.2d 455 (5" Cir.
1985); Jones v. Dodson, 727 F.2d 1329 (4™ Cir. 1984).

"Heffron v. Intl. Soc. for Krishna Consc., 452 U.S. 640 (1981) (upholding requirements that
the digribution of literature be at an assgned place); Consolidated Edison Co. v. Public Serv.
Comm., 447 U.S. 520 (1980) (invaideting a public service commisson’s order barring utilities from
induding insarts discussng controversid public policy issues in hilling envelopes); Shuttlesworth
v. Birmingham, 394 U.S. 147 (1969) (invalidating a licensng requirement for parades because the
ordinance did not have narrow, objective and ddfinitive standards to guide the licenang authority).

" See section above for adiscussion of § 1983.
"2Cantwell v. Connecticut, 310 U.S. 296 (1940).
"3Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).
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whether the activity in question congtituted a “motivating factor” for the employeg's termination.””

Third, if the speech or activity is congtitutionally protected, the court must ascertain whether the
employee would have been fired even in the absence of such speech or activity.””

An employee's Firs Amendment rights include both public’”® and private’”” criticiam of his
employer. It encompasses freedom of associaion, including the employee's right to join and
participate in a labor organization.””® It dso covers employee and third party rights to solicit oraly
and digtribute literature on municipal premises.’”®

Liability Exposure

A prevaling plaintiff can recover for actua damages caused, including specid damages in the form
of out-of-pocket losses and general damages such as emotiond distress.”®  In the area of
employment, a plantiff prevaling on a Fird Amendment dam may be entitted to an award of
compensatory damages againg the munidpdity and its officds, both in ther officdd and individud
capacities.”® Such a plaintiff may aso be entitled to back pay and reinstatement. Punitive damages
may be awarded in appropriate circumstances againgt municipd officids®? but punitive damages
may not be awarded againgt the municipality.”?

774| d
">Carey v. Piphus, 435 U.S. 247 (1978).

7*pjckering v. Bd. of Educ., 391 U.S. 563 (1968).

""Givhan v. Western Line Consolidated School Dist., 439 U.S. 410 (1979).

""8\/icksburg Fire Assn., Local 1680 Intl. Assn. of Firefighters, AFL-CIO v. City of Vicksburg,
761 F.2d 1036 (5™ Cir. 1985); American Federation of State, County and Municipal Employees v.
Woodard, 406 F.2d 137 (8" Cir. 1969).

"Dallas Assn. of Community Organizationsfor Reform Now v. Dallas County Hosp. Dist., 670
F.2d 629 (5" Cir. 1982).

80\Williams v. Bd. of Regents, 629 F.2d 993, 1005 (5" Cir. 1980); Dellums v. Powell, 566 F.2d
167 (D.C. Cir. 1977); Donovan v. Reinbold, 433 F.2d 738 (9" Cir. 1970).

81Carey v. Piphus, 435 U.S. 247 (1978).
782|d.
"83Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981).
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Fourth Amendment

Coverage

The Fourth Amendment was proposed to the legidatures of the States by the First Congress on
September 25, 1789, and was ratified on December 15, 1791. Although the Fourth Amendment
prohibits federal action, it is gpplicable to the dates and their political subdivisons through the
Fourteenth Amendment. Thus, it gppliesto dl municipdities.

Prohibited Conduct
The Fourth Amendment to the United States Constitution provides the following:

The right of the people to be secure in their persons, houses, papers and effects, against
unreasonable searches and seizures, shdl not be violated and no Warrant shall issue, but
upon probable cause, supported by oath or Affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

The gpplicability of the Fourth Amendment's protection is determined by whether a public
employee had a reasonable, subjective expectation of privacy in the area or activity “searched.”’®

A regulaion placing employees on notice of the employers right to search their lockers or desks
renders the Fourth Amendment ingpplicable.”®  In the absence of notice, courts have recognized that
employees have a reasonable expectation of privacy in their lockers,®® offices®” or their body.”®®

840’ Connor V. Ortega, 480 U.S. 709 (1987); United States v. Sanders, 568 F.2d 1175 (5" Cir.
1978) (per curiam); United States v. Bunkers, 521 F.2d 1217, 1219 (9" Cir.), cert. denied, 423 U.S.
989 (1975).

United States v. Speights 557 F.2d 362, 365 (3¢ Cir. 1977).

"Gillard v. Schmidt, 579 F.2d 825 (3" Cir. 1978) (holding search of employee’s desk and locker
violated Fourth Amendment); United States v. Speights, 557 F.2d 362 (3" Cir. 1977) (holding public
employer’s search of employee’ slocker violated Fourth Amendment).

8Ortega v. O’ Connor, 764 F.2d 703 (9" Cir. 1985) (holding that search of employee's office
violated Fourth Amendment), revd. on other grounds, 480 U.S. 709 (1987).

"88Compare Capua v. City of Plainfield, 643 F. Supp. 1507 (D.N.J. 1986) (September 30, 1986)
(urindlyss testing violated Fourth Amendment rights absent a reasonable, individuaized suspicion
that an employee was using drugs) and Turner v. Fraternal Order of Police, 500 F.2d 1005 (D.C.
Ct. App. 1985) (urindysis testing of police officers did not violate Fourth Amendment) with Allen
v. City of Marietta, 601 F. Supp. 482 (N.D. Ga 1985) (holding that urindysis testing did not violate
Fourth Amendment since they were not conducted as part of acrimind investigation).
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Once the employee shows that he had a reasonable expectation of privacy in the place searched or
the object saized, courts will baance the employee’ sinterests with the needs of the employer.”®°

Thus, if a municipdity can show a need to search a locker for drugs or to take urine for a drug
anadyss that overrides the employee's reasonable expectation of privacy, it will not violate the
Fourth Amendment.”®® Courts have held that a city’s need to prevent its bus drivers from driving
while under the influence of drugs or alcohol may override the driver's expectation of privacy,”*
and a city’s need to protect the public from policemen under the influence may overide the
policeman’s expectation of privacy.”® Even in stuations where the employer's interest would
override the employee's interest, courts sill do not favor random testing or searches.”®®  Therefore,
before the municipdity undertakes a search or tedt, it should have reasonable suspicion to suspect
that the employeeis abusing drugs or acohal.

There are dso a number of particular rules and regulations applying to drug and acohol testing of
municipd employees, the Constitution dlows testing when there is individualized suspicion of drug
use. Further, the Supreme Court has determined that mandatory testing without individudized
suspicion is conditutionaly permissble for employee involved in the interdiction of illegd drugs,
lawv enforcement personnel who carry firearms, certain employees working on gas and hazardous
liquid pipelines;®* and employees who operate commercial motor vehicles in interstate or intrastate
commerce and are subject to the commercia driver’ s license requirements.”®®

Depending on the nature of the municipa employee's work, specific federd regulations may require
pre-employment drug-testing and tegting following any on-the-job accident. Random testing may
aso be required. There are dso federdly mandated reporting and record-keeping requirements for
drug and dcohol testing.

"8Camara v. Municipal Court, 387 U.S. 523 (1967).

"0Skinner v. Ry. Labor Executives' Assn., 489 U.S. 602, 109 S. Ct. 1402, 103 L.Ed.2d 639
(1989); Natl. Treasury Employees Union v. Von Raah, 489 U.S. 656, 109 S. Ct. 1384, 103 L.Ed.2d
685 (1989); Natl. Federation of Federal Employeesv. Cheney U, 884 F.2d 603 (D.C. Cir. 1989).

INew York City Transit Authority v. Beazer, 440 U.S. 568 (1979); Div. 241 Amalgamated
Transit Union (AFL-CIO) v. Suscy, 538 F.2d 1264 (7" Cir. 1976).

"2Turner v. Fraternal Order of Palice, 500 A.2d 1005 (D.C. Ct. App. 1985).
"Capua v. City of Plainfield, 643 F. Supp. 1507 (D.N.J. 1986).
79449 C.F.R. Part 199
%49 C.F.R. Part 383.
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State law requires that at least 30 days prior to implementation of any drug or acohol testing
program, a written policy be fumnished to affected employees.”®® The policy must identify the
circumstances under which testing can be required, describe the actions that can be taken against
an employee for a pogtive test, and contain a Satement advisng the employee of laws concerning
confidentidity and procedures for confidentialy reporting the use of prescription or nonprescription
medications prior to testing. The law contains as exception for employers who have any employees
subject to federa regulations governing the adminigtration of drug and acohol tests.

It is important to remember that dl pre-employment and random drug and acohal testing is subject
to the redtrictions of the United States Constitution as discussed above.

Procedure
Fourth Amendment rights may be enforced through a § 1983 action. ™’
Liability Exposure

Violaion of a public employeg’'s Fourth Amendment rights give rise to liability by the municipdity
and its officialsunder 42 U.S.C. § 1983."®

Fourteenth Amendment

Coverage

The Fourteenth Amendment to the United States Constitution was proposed to the legilatures of
the States on June 13, 1866, and became a part of the Constitution in 1868. The Fourteenth
Amendment’s restrictions gpply to dl municipdities.”

Prohibited Conduct
The Fourteenth Amendment to the United States Constitution providesin part the following:

Section 1. . . No State shdl make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States, nor shal any state deprive any person of life,
liberty or property, without due process of law, nor deny to any person within its jurisdiction
the equa protection of the laws.

"*Code, 88 71-7-1, et seq.

97See section above for adiscussion of § 1983.
798 See section above for adiscussion of § 1983.
Virginiav. Rieves, 100 U.S. 313 (1879).
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The due process provisons of the Fourteenth Amendment, standing done and without incorporation
of other aspects of the Bill of Rights, have both procedura and substantive aspects. Before due
process rights are implicated, a constitutionaly-protected life, liberty, or property interest must be
identified®® Once this interest is identified, procedurd due process concerns are raised. These
involve the kinds of notice and hearing required to permit a municpdity to deprive an employee
of such an interest. Substantive due process issues concern whether the actions of the municipaity
in taking away certain life, liberty, or property interests were permissible

The Fourteenth Amendment gives rise to four distinct types of legd rights (1) equal protection of
law; (2) liberty; (3) property; and (4) life The Fourteenth Amendment’s equa protection clause has
been used to invdidate segregation of public school systems?®® ordinances that regulate interracial
marriages,®®* requirements that a political candidate’s race appear on the balot,®® and laws that
impose dimony obligations on husbands and not wives.?** Recently, school digtricts have begun
a trend toward neighborhood schools for eementary school children These plans have withstood
Fourteenth Amendment scrutiny in limited circumstances®®  In an employment context, the equa
protection provison prohibits a municipdity from discriminating agangt employees or agpplicants
for employment on the basis of their race or other forms of individuad discrimination.®

The Fourteen Amendment dso forbids a municipdity from depriving a person of his “liberty”
without due process of lav. A person’s “liberty” is infringed when a municipality does something
to damage his good name, honor, or integrity;®°” however, a person’s interest in his reputation alone
is not recognized as a congtitutionally-protected liberty interest®® For example, a municipdity
could not post a notice naming persons to whom the sade of liquor is forbidden because of their prior

80S0e, e.g., Paul v. Davis, 424 U.S. 693 (1976), in which the Supreme Court held that an interest
solely in reputation is not protected by the due process clause.

81Brown v. Bd. of Educ. of Topeka, Shawnee County, Kan., 347 U.S. 483 (1954).
892 oving v. Virginia, 388 U.S. 1 (1967).

83Anderson v. Martin, 375 U.S. 399 (1964).

8%40rr v. Orr, 440 U.S. 268 (1979).

85See Riddick v. School Bd. of City of Norfolk, 784 F.2d 521, 535 (4™ Cir. 1986); Edwards v.
Greenville Mun. School Dist., Civil Action No. 70-8-LS (N.D. Miss. 1986).

80%\Washington v. Davis, 426 U.S. 229 (1976).
807\Wisconsin v. Constantineau, 400 U.S. 433 (1970).
898paul v. Davis, 424 U.S. 693 (1976).
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excessive drinking without first giving those persons notice and an opportunity to be heard®® The
posting of the notice would impose a “stigma’ on the person, so his liberty interest would be
implicated.

Public employees may enjoy a “liberty” interest in ther employment. If an employer makes a
charge against an employee relating to discipline “that might serioudy damage [the employee's]
ganding and associations in his community” or that is of such a nature as to impose “a stigma or
other disability that foreclosed his freedom to take advantage of other employment opportunities,”
the employee has a right to a due process hearing.®® However, in order for a liberty interest to arise,
(1) the charges musgt be made public, and (2) the employee must dispute them.®**  The hearing must
afford the employee an opportunity to refute the charge and clear his name?®*2

The due process provisons of the Fourteenth Amendment also apply to the taking of a person’s
“property” without due process of law. If an employee has a legitimate clam of entitlement to
public employment under state law, he enjoys a “property interest” in his job.®*® If state law does
not provide an employee with a “dam of entittement” to his job, the prevailing rule in Mississippi
is that employees are terminable at will, so that an employee may be discharged for good cause, bad
cause or no cause at al.®* However, if sate law redtricts termination to “for cause” reasons or if
certain employees are otherwise “tenured” or have “dvil service protection,” these public employees
enjoy aproperty interest.®®

A public employer can inadvertently create a protected property interest in employment through
datements in its employee handbook, an employment contract, or other “mutudly explicit
understandings that support a daim of entittement.”®®  An employment handbook must be read in

89\Wisconsin v. Constantineau, 400 U.S. 433 (1970).

80The Bd. of Regents of Sate College v. Roth, 408 U.S. 564, 573 (1972).

811Codd v. Velger, 429 U.S. 624 (1977); Rosenstain v. City of Dallas, 876 F.2d 392 (5" Cir.
1989).

82408 U.S. at 573, n.12.
#3Roth, 408 U.S. at 577.

84\hite v. Mississippi Oil & GasBoard, 650 F.2d 540 (5" Cir. 1981); Green v. Amerada-Hess
Corp., 612 F.2d 212 (5" Cir.), cert. denied, 449 U.S. 953 (1980); Kelly v. Mississippi Valley Gas
Company, 397 So.2d 874 (Miss. 1981).

85Gartin v. City of Columbus Utilities Commission, 421 F. Supp. 393, 396 (N.D. Miss. 1976);
aff'd mem. 573 F.2d 84 (5" Cir. 1978).

816Bjship v. Wood, 426 U.S. 341, 344 N.6 (1976); Conley v. Board of Trustees of Grenada Cty.
Hosp., 707 F.2d 175 (5" Cir.), rehg denied, 716 F.2d 901 (1983).
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its entirety “to glean the expectations of the parties”®’ If the employer's satements create a
reasonable expectation of continued employment, a court may find these employees enjoy a property
interest in their employment #

Before an employee may be deprived of any property interest in employment, the employee is
entitled to a “meaningful” hearing concerning any disciplinary action the employer desires to take.®*
An employee who has a conditutiondly protected interest in his employment must be given a
hearing prior to discharge®® A full evidentiay hearing with transcript, atorneys, and witnesses
may be required.®* However, the Supreme Court has noted that “the existence of post-termination
procedures is relevant to the necessary scope of pre-termination procedures”®?  Immediate
termination of public employees enjoying property rights should be limited to “extraordinary
gtuations’ where the individua’s continued employment would have a direct adverse impact upon
public operations.®*

Procedure
Fourteenth Amendment rights may be enforced through a42 U.S.C. § 983 action.?>*
Liability Exposure

The liadility of a municipdity and its officds for violation of a person’'s Fourteenth Amendment
rightsis the same asin other actions brought under 42 U.S.C. § 19835

87United Steelworkers v. University of Alabama, 599 F.2d 56, 60 (5" Cir. 1979).
818Glenn v. Newman, 614 F.2d 467, 471 (5™ Cir. 1980).

89Winkler v. County of DeKalb, 648 F.2d 411, 414 (5" Cir. 1981).

820Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985).

821Ferguson v. Thompson, 430 F.2d 852, 856 (5™ Cir. 1970).

822 oudermill, 470 U.S. at 547, n.12.

83Thurston v. Dekle, 531 F.2d 1264, 1273 (5" Cir. 1976), judgment vacated on other grounds,
437 U.S. 901 (1978).

824Sep gaction above for adiscussion of § 1983.
825Gee section above for adiscussion of § 1983.
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MISSISSIPPI STATUTES

Missssippi Unemployment Compensation Law

Procedure

A dam for unemployment benefits is initiated by an employee who files a written form dating the
reason for separation. The employer is then notified of the clam and given an opportunity to
respond.®*  An employer should respond with his reason for terminating the claimant because al
successful claims are charged againgt the employer’ s unemployment compensation tax rate.

After the dam is filed and the employer responds, the dam is referred to a dams examiner for an
initid determination of the merits of the clam. Either party may apped the decision of the claims
examing within fourteen (14) after natification of the decison.®”” Appeds from the claims
examiner are heard by an Appeal Tribund.??® Both parties are alowed to have an attorney present
a this hearing. In addition, both parties are alowed to subpoena and present witnesses at the
hearing.

Either party may appeal the Tribund’s decison within fouteen (14) days of notification of the
decision.??° Apped is taken to the Board of Review, which can make a decison based on the
exiging record, remand to the Appea Tribund for further invedtigation, or have the parties appear
and argue their cases.®*® The decision of the Board of Review is find ten (10) days after the parties
are natified of the decison.®! The losing party then has ten (10) additiond days to gpped to a
arcuit court having jurisdiction. Appeas from the circuit court go to the Mississippi Supreme
Court.?*

826Code, § 71-5-515.
827|d.

828Code, § 71-5-5109.
829|d.

830Code, § 71-5-525.
81Code, § 71-5-529.
832Code, § 71-5-531.
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Employer Contributions

Municipdities are required ether to keep a revolving fund®?® meke contributions to the
unemployment fund®** or remburse the state’'s unemployment fund®* If it elects to keep a
revolving fund, the municipaity must maintain this fund a no less than two percent (2%) of the
covered wages paid during the next preceding year.®®® If it dects to make contributions, the
contributions must equal two percent (2%) of wages paid by it during each calendar quarter.®*

If the municipality becomes ddinquent in payments, notice will be given to the municipdity and
the Missssippi Employment Security Commission shdl issue a certification of ddinquency to the
Depatment of Finance and Adminidration, the State Tax Commission, the Department of
Environmenta Qudity and the Department of Insurance, or any of them. Such agencies will then
issue a warrant for the amount of delinquency payable to the Mississippi Employment Security
Commission and draw upon any funds in the State Treasury which may be avalable to the
municipdity.®*®

Disqudification for Benefits
An employee is disqudified for benefits if he leaves work voluntarily without good cause®® The

burden is on the employee to show that the required conditions have been met entitling him to
benefits®*

83A revolving fund is established by depositing monthly for twenty-four (24) months an amount
equal to one-twelfth (1/12) of one percent (1%) of the first $6,000.00 paid to each employee during
the next preceding year plus an amount each month equal to one-third (a) of any reimbursement
pad to the Employment Security Commission for the next preceding quarter. Code, § 71-5-
359(2)(f).

834Code, § 71-5-359(2)(j).
835Code, § 71-5-359(2)(€).
836Code, § 71-5-359(2)(f).
837Code, § 71-5-359(2)(j).
838Code, § 71-5-359(2)(0).
83Code, § 71-5-513(A)(1)().

840Code, § 71-5-513(A)(1)(c); see also unbelt Ford-Mercury, Inc. v. Mississippi Employment
Security Commission, 552 So.2d 117, 120 (Miss. 1989).
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An employee is dso disgudified for benefits if discharged for misconduct connected with his
work.#*  However, “[m]ere inefficiency, unsatisfactory conduct, failure in good performance as a
result of inability or incapacity, or inadvertence and ordinary negligence in isolated incidents, and
good fath errors in judgment or discretion are not considered ‘misconduct’ within the meaning of
the statute. "8

Benefits will dso be denied if a damat is unemployed due to a work stoppage which exists
because of a labor dispute. However, if the work stoppage was caused by an unjustified lockout or
the damant is not participating in or directly interested in the labor dispute which caused the work
stoppage, and the claimant does not belong to a grade or class of workers of which, immediately
before the commencement of stoppage, there were members employed at the premises at which the
stoppage occurs, any of whom are participating in or directly interested in the dispute, unemploy-
ment benefits will be granted ®+

Mississippi’ s Child Support and Wage Garnishment Laws

Coverage

In 1985, the Missssppi Legidature amended the Enforcement of Support of Dependents Act, to
cover employers®* The Act covers dl municipdities regardiess of the number of persons they

employ.
Requirements and Prohibited Conduct
Missssppi law requires municipdities to withhold employee wages upon receipt of a court order
for child support, and to keep records and tranamit payments to the Missssippi Department of Public
Wdfare. The municipdity is dso prohibited from discriminating againgt the employee because of
the municipdity’ s duty to withhold income?*
Procedure

The municipdity is not required to make any deductions for the firgt fourteen (14) days but should
begin withholding the amount specified in the order on the first pay day following the fourteen-day

81Code, § 71-5-513(A)(1)(b).

842Mississippi Employment Security Commission v. Harris, 672 So.2d 739, 742 (Miss. 1996).
843Code, § 71-5-513(A)(4).

844Code, § 93-11-101, et seq.

#5Code, § 93-11-111(9).
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period®®  The municipdity should aso withhold an amount specified by the Mississippi
Department of Public Welfare not to exceed $5.00 which is forwarded to the Mississppi Department
of Public Wefare to hdp defray adminigraive costs.®*” The municipdity is dso entitled to
withhold and receive an additiona $2.00 to defray its adminisrative costs related to the
garnishment.®®  The withholding order takes priority over any other garnishment or clams of
creditors.®*

Pendlties
Should the municpdity fal to withhold the payments, the court can order the municipality to make
the payment out of the municipa treasury.®*® The municipality may also be subject to a $50.00 fine
for discriminating againgt an individua because of the municipdity’s obligation to withhold 2>

Workers Compensation

Coverage

In 1942, the Missssppi Legidature enacted the Mississippi Workmen's (Workers') Compensation
Law which applies to dl employers employing more than five (5) persons on any particular
workday.?*? As of October 1, 1990, municipalities were required to participate in the program.®3

Requirements
An employee sugtaning an injury or occupationd disease aising out of and during the course of his

employment is entitled to compensation without regard to fault as to the cause of the injury or
occupationd disease®* The amount of disability compensation to which the employee is entitled

846Code, § 93-11-111(1).
87Code, § 93-11-111(3).
#5Code, § 93-11-111(2)
849Code,§ 93-11-111(7).
#9Code,§ 93-11-117(1).
#1Code, § 93-11-117(2).
#2Code, § 71-3-5.

83| d.

#4Code, § 71-3-7.
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is determined by a chart outlined in Code, 8§ 71-3-17. The amount of compensation to which a
dependant is entitled due to death of an employee is determined by a chart outlined in Code, § 71-3-
25. The totd amount of compensation paid cannot exceed $121,803.00 exclusive of medical
pwmmtSBSS

Procedure

The employee mugt natify the employer within thirty (30) days of the occurrence of the injury.*
Fallure to give notice will not, however, bar the employee from recovering if the employee can show
that the employer had knowledge of the injury and the employer was not prejudiced by the lack of
notice.2>” The fird ingdlment is due on the fourteenth (14™) day folowing notice, and each
subsequent ingtdlment shal be made semi-monthly. %>

Should the employee not receive payment or should the employer dispute the right to compensation,
ether may file a petition to controvert with the Commission.®*® The Commission can determine all
questions relaing to the payment of daims for compensation. It may aso conduct an investigation
and a hearing.®¢® The losing paty may apped to a circuit court of the county in which the injury
occurred within thirty (30) days of the Commission’s determination.®®* The losng paty in the
circuit court may then apped to the Mississippi Supreme Court.?*?

Lizhility

Any municipdity that fals to make payments under the Worker’'s Compensation Law is subject to
a aimind fine of not more than $1,000.00 and municipd officids may be subject to imprisonment

85Code, § 71-3-13.
8%Code, § 71-3-35(1).
857| d

88Code, § 71-3-37.
859|d.

80Code, § 71-3-47.
81Code, § 71-3-51.
862|d.
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of not more than one (1) year, or both.®* The municipdity may dso be subject to a civil pendty as
determined by the Commission not to exceed $10,000.00.2%

Anti-Strike Law

Procedure
After the teachers dirike in 1985, the Mississppi Legidature passed two statutes which prohibit
teachers®™ and public employess™ from driking. Municipd employees are subject to these
provisonsif they are paid in whole or in part by state funds®’
Prohibited Conduct
The Anti-Strike Law makes it illegd for one (1) or more certified teachers or a teacher organization
to “promote, encourage, or participate in any drike agang a public school district, the State of
Missssppi or any agency thereof.” Thus, teachers and/or public employees are prohibited from:
(1) All concerted failuresto report to work;
(2) Willful absences from work;
(3) Stoppages of work;
(4) Ddiberate dowing down of work;
(5) Withholding the ful fathful and proper performance of their duties for the purposes of
inducing, influendng, or coercing a change in working conditions, compensation, rights,

privileges, or obligations, and

(6) Promoting, encouraging, or participating in anillegd srike?®®

83Code, § 71-3-83.
864| d
85Code, § 37-9-75.

866Code, § 25-1-105. This statute declares that all provisions of § 37-9-75 are gpplicable to
public employees in the State of Missssippi.

867| d
88Code, § 37-9-75(1)(3).
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The gaute dso makes it unlawful for a school board or any person exercising authority to “close
or curtall the operations of the public school, or to change or dter in any manner the schedule of
operations of sad school in order to circumvert the full force and effect” of the statute®® In
addition to this prohibition, schoadl officias and/or city officids are required to:

(1) Continue school operations as long as practicable during a strike and ascertain and certify
the names of driking teachersto the Attorney Generd;

(2) Ale sut to enjoin illegad drikes in which teachers, groups of teachers, or teacher
organizations become involved within an officid’ s didrict; and

(3) Seek a temporary injunction prior to the actual commencement of a strike when there is a
“clear, red and present danger” that such a strike is about to commence®®

The datute is Slet as to whether loca offidds have the right to enter into collective bargaining
with local unions and ultimatdly to enter into collective bargaining agreements.  Thus, it appears that
home rule®”* would alow loca governmenta entities to negotiate with a public employee union.

Procedure

Teachers or public employees who are suspected of vidlding this satute are entitied to a hearing
in Chancery Court.®>  Suits under this section should be filed in the Chancery Court of the Firgt
Judicid Didtrict of Hinds County or in the county where the illegd Strike takes place and the striking
teachers can be found.?”

Pendties

A teacher or public employee found to have promoted, encouraged, or participated in an illegd
grike will be barred from public employment by any district in Misissppi.®*  Teacher
organizations that violate the statute are subject to a fine of up to $20,000.00 for each day the

89Code, § 37-9-75(4).
879Code, § 37-9-75(4)(6).

871See Code, § 21-17-5 (Supp. 1996) which gives municipdities the authority to do anything that
is not incongstent with the Mississippi Constitution or any status or law in the State of Mississippi.

¥2Code, § 37-9-75(5).
873Code, § 37-9-75(6) and Code, § 11-5-1.
874Code, § 37-9-75(8).
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violation continues®®  Officers, agents or representatives of teacher organizations may dso be
persondly ligble for any damages to a school digtrict caused by the organization’s illega actions®’®

Wrongful Discharge

Coverage

Gengrdly, Missssppi has followed the doctrine that an employment arrangement for an indefinite
term invalving only services and compensation is terminable at the will of ether party, a any time,
for any reason, good or bad, or for no reason at dl.*”” However, the Mississippi Supreme Court
modified the “at-will” employment doctrine in 1993 by identifying the following two (2) limited
circumstances for which an “a-will” employee could not be terminated without potentia employer
lighility: (1) the employee refuses to participate in an illegd act; or (2) the employee reports illega
acts of hisemployer to his employer or anyone 2?7

Prohibited conduct

In McArn, the Missssppi Supreme Court stated that there should be public policy exceptions to the
employment-at-will doctrine for employees who refuse to participate in an illegd act or who reports
illegd acts of his employer. In this case, the employee sued his employer for wrongful discharge
dleging he was terminated for refusng to commit deceptive, fraudulent or illegd actions against
the clients of the pest control business, or for reporting same. The Missssippi Supreme Court has
recently taken McArn one step further finding that an employer’s conduct in discharging an
employee in retdiation for refusng to participate in an illegd act or for reporting illegd acts of the
employer, is an independent tort giving rise to punitive damages®™

Severa other states recognize exceptions to the at-will doctrine. These exceptions can be divided
into two broad categories. the public policy exception and the implied contract exception.

The public policy exception to the a-will doctrine generdly encompasses cases in which an
employee is terminated for refusng to commit an illegd act or for exercisng a Satutory right. For
example, exceptions to the a-will doctrine have been found where an employee refused his

87°Code, § 37-9-75(7).

8761,

877K elly v. Mississippi Valley Gas Co., 397 So.2d 874 (Miss. 1981).

88McArn v. Allied Bruce-Terminix Co., Inc., 626 So.2d 603 (Miss. 1993).

89\Willard v. Paracelsus Health Care Corp., 681 So.2d 539 (Miss. 1996).
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employer’s request to perjure himsdlf,®° refused to participate in illegd activity,®®* filed a worker’s
compensation claim,®? or refused to submit to sexua advances®*

Under the implied contract exception, the employer, through a company representative,®* personnel
manud,®®°> or other policy statement,®®® creates an implied-contract which prevents the employee
from being discharged except for just cause. The Missssippi Supreme Court has held that a college
faculty handbook was a part of the teachers employment contracts and therefore, the college was
bound by the terms of the handbook.®®” However, this case is not considered a true exception to the
a-will doctrine because the Court’s holding was predicated on the college’'s use and dissemination
of the handbook to dl teachers and the fact that the teachers contracts bound them to follow the
handbook rules.®

80Petermann v. Int'l Brotherhood of Teamsters, 174 Cal.App.2d 184, 344 P.2d 25 (1959);
Schultheiss v. Mobil Oil Exploration and Producing Southeast, Inc., 592 F.Supp. 628 (W.D. La
1984); Merkel v. Scovill, Inc., 570 F.Supp. 133, 140 (S.D. Ohio 1983); Montalvo v. Zamora, 7
Cal.App.3d 69, 86 Cdl.Rptr. 401 (1970).

81Perry v. Hartz Mountain Corp., 537 F.Supp. 1387 (S.D. Ind. 1982); Harless v. First Natl.
Bank of Fairmont, 246 S.E.2d 270 (W.Va. 1978).

82S5ee, e.9., Kelsay v. Motorola, Inc., 74 111.2d 172, 384 N.E.2d 353 (1978); Sweat v. Peabody
Coal Co., 94 F.3d 301 (7" Cir. 1996); Murphy v. City of Topeka-Shawnee County Dept. of Labor
Servs., 6 Kan.App.2d 489, 630 P.2d 186 (1981); Sventko v. Kroger Co., 69 Mich.App. 644, 245
N.W.2d 151 (1976); Martin v. Tapley, 360 So.2d 708 (Ala. 1978).

83 ucas v. Brown & Root, Inc., 736 F.2d 1202 (8" Cir. 1984) (applying Arkansas law); Priest
v. Rotary, 40 FEP Cases 208 (N.D. Cd. 1986) (applying Californialaw).

84Green v. City of Hamilton, Housing Authority, 937 F.2d 1561 (11" Cir. 1991); Murphree v.
Alabama Farm Bureau Ins. Co., 449 So.2d 1218 (Ala. 1984).

853e, e.g., Green v. City of Hamilton, Housing Authority, 937 F.2d 1561 (11" Cir. 1991);
Wagenseller v. Scottsdale Memorial Hospital, 147 Ariz. 370, 710 P.2d 1025 (1985).

86See e.g., Rulon-Miller v. International Business Machines Corp., 162 Cal.App.3d 241, 208
Cal.Rptr. 524 (1984).

87Robinson v. Board of Trustees of East Central Jr. College, 477 So.2d 1352 (Miss. 1985); see
also Bobbitt v. The Orchard, Ltd., 603 So.2d 356 (Miss. 1992) (holding that employee manua
digributed to dl employees became a part of implied employment contract); but see Watkins v.
United Parcel Service, Inc., 797 F.Supp. 1349 (S.D. Miss. 1992) (holding that employer's policy
book did not create express or implied written contract of employment where the policies listed
within the manua were couched in terms of ideds and gods).

8%]d. At 1352-53.
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Recently, the Missssppi Supreme Court took another look a the employment-at-will doctrine
holding that an employer had contracted with its employee through statements contained in its
employee handbook even though the handbook included language disclaming an express or implied
contract of employment, and the handbook was not distributed to the employee until five months
after she began her employment.®*

A public employer’s handbook has aso been held to create a property interest®® in continued
employment thereby destroying an at-will employment relationship.2®* In this case, a county
hospital was empowered by the Legidature to adopt whatever rules it deemed necessary to operate
the hospitd.  Pursuant to this authority, the hospital adopted a detailed handbook which stated that
employees could be terminated for 36 specificdly listed violations. The court held that this
provison, when read in the context of other handbook provisions, guaranteed that employees would
not be terminated absent violaion of one of these specific reasons. This was held to be analogous
to a“just cause” standard which created a property interest in continued employment.2°2

Procedure

An action for wrongful discharge may be filed in the Circuit Court of the county in which the
discharge occurred.®**  An action for breach of a contractua obligation under an employee handbook
may be filed either in the Chancery Court or the Circuit Court in which the discharge occurred.®
The employer may dso bring suit in federd digtrict court under 42 U.S.C. § 1983 should the
municipdity deprive him of a property right under an employment contract without due process of
IaN.895

895puthwest Mississippi Regional Medical Center v. Lawrence, 684 So.2d 1257 (Miss. 1996).
890Sae section above for more discussion of “property interests.”

81Conley v. Board of Trustees of Grenada County Hospital, 707 F.2d 175 (5" Cir.), reh’g.
denied, 716 F.2d 901 (1983).

8921d. At 180-81; But see Johnson v. Southwest Regional Medical Center, 878 F.2d 856 (5" Cir.
1989) (holding that public hospitd’s employee handbook did not creaste property interest in
continued employment under Alabama law where handbook clearly stated that nothing in it was to
be considered a guarantee of continued benefits of employment and that employment was terminable
for any reason).

893Code, § 9-7-81.
894Code, § 9-5-81.
895See section above for more discussion of § 1983.
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Liahility

A municipdity tha is found to have wrongfully discharged an employee may be held ligble for
actud damages such as back pay, accrued pension, or pain and suffering.2°®  The municipdity may
aso be required to reinstate the employee. Punitive damages may be awarded in appropriate
circumstances againg the public offidds™’ but not agang a munidpdity.?® A municipdity that
is found to have deprived an employee of a property interest without due process of law is subject
to liability under 42 U.S.C. § 1983.8%

89%Compare, Priest v. Rotary, 40 FEP Cases 208 (N.D. Cal. 1986) (applying Cdifornialaw).
897Carey v. Piphus, 435 U.S. 247 (1978).

89%Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981); Davisv. West Community Hospital, 755
F.2d 455 (5" Cir. 1985).

89GSee discussion of 42 U.S.C. § 1983, above.
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